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. " DECLARATION OF GOVENANTS, CONDITIONS AND RESTRIGTIONS
ST - |
CAGTUS PARK

. Th‘i,s‘:.ﬁs,gcléiatibn'- of Covenants,” Conditions and Restrictions for Cactus. Park (the
"Declaration”) -Is-:made this 22nd day of  August, 2001, by LENNAR COMMUNITIES

: DEVEL-OP-MENT, ING., a Delaware corporation (the "Declarant).

ARTICLE 1
' DEFINITIONS

"'Unless- otiﬁéry‘vis.é defined, the following words and phrases when uséd in “this

' _Deolaration the shall have the meanings set forth in this Article.

ERE .,.“Aciditlon'al Property” means. the real property, »togethér with all Improvements.:

located thereori; degcribed on Exhibit “B” attached to this Declaration.

1.2~ "Annual Assessment" means the assessments levied against gach Lot, and the
Owner thereof, pursuant to'Section 6.2 of this Declaration. » R :

1.3, "Architectural Committee” means the committes of the Association to be
created pursugnt.to.s_ection 9.1 of this Declaration. :

1.4. “Arc‘hitecturai Guidelines" or "Design Guidelines" means the rules and

guidelines adopted by the Architectural Committee pursuant to Section 5.4 of this Declaration,

as amended or supplemented from time to time.

1.5, "Areas of Association Responsibility" means (1) all Common Area; (i) all land,

and the Improveménts situated thereon, located within the boundaries of.a Lot which the
Association is obligated to maintain, repair and replace pursuant to the terms of this Declaration
or the terms of another Recorded document executed by the ‘Association; -and (iii) all real
property, and the Improvements situated thereon, within or adjacent to the Project located within
dedicated rights-of-way with respect to which the State of Arizona or any courity or municipality
hag not accepted responsibility for the maintenance thereof, but only until such time as the State
of Arizona :or any cdunty or municipality has accepted all responsibllity for the maintenance,
repair‘and replacement of such areas. ' :

. 1.8+ A“'Art.ic_IeS“' means the Articles of Incorporation of the Association, as amended

- from time to time..~ ;-

1.7.. "Assessment" means an Annual Assessment or Special Assessment.

1.8, "A_s,se‘ssmen't Lien" means the lien created -and irﬁposed .b)_,'i,Article 6 of this

Declaration,

Cactus Park T 1 300881.4\16461-009\6g5t04 (10/2/2001)
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'1‘9: ' "Assessment Pertod" means the penod set forth in Sectlon 6.6. of this i

Declaratton

110 "Assoclatton" means - Cactus Park -Estates Homeowners Assoolatlon. an" '

. Arrzona nonprof[t corporatlon and its successors and assigns.

t 11 '!j"Assomatton Officials” means each and every officer, drrector and commlttee
member of the Assomatlon as set forth in Section 10.16 of this Declaration. '

112 '"ASSOCIatIOI’l Rules"” means the rules: adopted by the Board pursuant to
Sect:on 5. 3 of this Declaratron as amended from time to t|me

1 13 "Board" means the Board of Directors of the Assaociation.
1. 14 "Bylaws" means the Bylaws of the Assocratlon as amended from time to- fime.

1. 15 ' "Common Area" means land together with all lmprovements situated thereon

" which the Assocxatlon at any time owns in fee or in which the Association has a leasehold

interest for ‘as Iong -as the Association is the owner of the fee or leasehold- ifiterest. Tracts A
through X-on:the Plat.are not Common Area and are owned and maintained by the Ctty of El
Mrrage pursuant to the Plat : : .

1 16 "Common Expenses" means expenditures made by or fmancral Irabllitles of the
Assomatron together W|th any aliocations to reserves.

1,17, "Declarant“ means. Lennar Communities Development, Inc., a Delaware
corporation, its successors and-any Person to whom it may expressly assign.any or all of its
rights under thrs Declaratron by a Recorded instrument.

1. 18 ‘ "Declaratmn“ means this Declaration of Covenants, Condrtrons and Restrrc‘nons
for. Caotus Park as amended from time to time,

1. 19 "Deftmt" means Common Expenses in excess of the ‘Annual Assessment levied
by the Assocratlon as set forth in Section 6.4 of this Declaration.

1.20. "Desrgnated Builder" means (a) u.s. Home Corporation, a Delaware
corporat[on (b) Greystone Homes, Inc., a Delaware corporation, and (c) an Owner (i) regularly
engaged.in the business of building smgte -family detached residences, (i) who owns Lots and
constructs  oriintends to construct Residential Units on the Lots it owns, and (iil) who has been
specmcally deS|gnated as a Desrgnated Builder hereunder by Declarant in-a wntten Recorded

instrument.

1:2.1 "FHA" means the Federal Housrng Administration.

1. 22 '"Fll‘St Mortgage" means any mortgage or deed of trust on a Lot wh|ch has

‘ pnohty over aIt other mortgages and deeds of trust on the same Lot

1.23. "Flrst Mortgagee“ means the holder or benefrctary of any Fll‘St Mortgage

Cactus -Par k- 2 300881.4\16461-009\6g5t04 (7/16/2001)
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1.24, ""Impll_ﬁd{/.ement"- means any building, fenee, wall or other structure or any road,
.drivewawbarking area or any trees, plants, shrubs, grass or other landscaping improvements of R
every type and-kind. R e o ‘ Ly

- '.1.:25-.;{';'Lesse‘e" means the lessee or,t'enant‘ under. a lease, oral or written, of any Lot

“including an assignee of a lease..

: "_'1.26‘.34:"‘L‘.o_t'.f- means a portion of the F’roject' intended for independent_:o_wn'ership and
use. and designated as a lot on the Plat and, where the context indicates or requires, shall
include any Residential Unit, building, structure or other Improvements situated on the Lot.

" 1.27.. "Maintenance Standard" means the standard of maintenance of improvements

established-from time to time by-the Board or, in the absence of any standard established by the

Board(f-th_e. gfand'ard -of maintenance of Improvements generally- prevailing throughout the

' 128 ;_,‘;‘.-“Member" means any Person who is a member of the-Association.

1.28. | "'Mé%befship" shall mean a membership in the Association‘-f-‘:and *the rights ‘
granted to the Owners and Declarant pursuant to Article 5 to participate in the Association.

1.30. “Owner" means the record owner, whether one or more Persons, of beneficialién
equitable title’(and legal title if the same has merged with the beneficial or equitable title) to the™
fee simple interest of a Lot. Owner shall not include Persons having an interest in a Lot merely
as security for.the performance of an obligation or a Lessee. Owner shall include a purchaser
under a.contract for the conveyance of real property - subject ‘to the provisions of AR.S.

| '§33-741, et seq. Owner-shall not include a purchaser under a purchase contract and receipt,

escrow instructions or similar executory contracts which are intended to controf the rights and

" obligations' of the parties to the "executory contracts pending-the closing of a sale. or purchase

transaction.. In the case of Lots the fee simple title to which is vested in a trustee pursuant to
AR.S.§33-801, et seq., the trustor shall be deemed to'be the Owner. In the-casé of Lots the
fee simple title to which is vested in.a trustee pursuant to a subdivision trust agreement or
similar agreement, the beneficiary of any such trust who is entitied to possession. of the trust
property shall'be deemed to be the Owner. ' ' . o

';_1'.:'31.' ""Péréo'nff means a natural person, corporation, limited liability compény,

busi-"nes‘s trust, estate, trust, partnership, association, joint venture, government, governmental

- subdivision or ageney, or other legal or commercial entity. -

1,-'32.;_."'.“P:Iét""'means the foIlbwin_g plats and all amendments, "s,upplements. and -
corrections thereto. recorded in the records of Maricopa County, Arizona, which are referred to
collectively herein as thePlat” ' - :

K .32_.."1.The plat of Dysart and Cactué. Parcel 1;
1.32._2. The plat of Dysart and Cactus, Parcel 2 ; .
. 5 1.3'2'-.:3_,. The plat of Dysart and Cactus, Parcel 3;

" 1.32.4.The platof Dysart and Cactus, Parcel 4; and

Cactus Péfkf- T : ' 3 ‘ 300881.4116461-009\6g5t04 (7/16/2001)
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- 1.32.5. Any subdivision plat Recorded’ againét Additional Properfy annexed

pursuant'io';Section 2.2 of this Declaration and all amendments, supplements and corrections to’

stch plat.. o

o 1.33A.A‘5A.<‘A"Prope‘rty".of "Project" means the réal properiy described -on -Exhibit A
attached to this. Declaration, together with all Improvements ‘located. thereon, -and all-real
property together-with all. Improvements located therein which is annexed and subjected to this

Declaration by the Declarant pursuant to Section 2.2 of this Declaration. . :

_1',3‘4; : f'P_r’dj'é.ct Documents" ‘means this Declarétion. théAArticle‘s.- the BylaWs, the

Assdciatiqn Rules, the Architectural Guidelines and the Design Guidelines: . :

1.35. "."Purchaser" means any Person, other than the Declarant, who by means of a
voluntary transfer becomes the Owner of a Lot, except for (i) a Person who purchases a.Lot and
then leases it to the Declarant and/or Designated Builder for use as a model in’connection with
the sale or leasé of other Lots, or (i) a Person who, in addition to purchasing a.Lot, is assigned
any or all of the Declarant's rights under this Declaration. - " . .

1.36. ."RéGording" means placing an instrument. of public record ifizthe office of the

County. Recorder. of Maricopa County, Arizona, and "Recorded" means having been so placed

of publicrecord. ) :

1.37. "Résident," means e‘ach individual occupying or residing in any.Residential Unit. -

1.38. "Residential Unit" means any building, or portion of a building, situated upon a

Lot a_n,d\design,ed‘_anq‘intended for use and occupancy as. a résidence.

1.39. ~‘;'Sir:|g'le Family" shall mean an individual fiving alone, a group of two (2) or more

- persons each. related to the other by blood, marriage or legal adoption, or a group of not more -

than three (3) persons not all so related who maintain a common household: in a Residential
Unit. = . : : o : '

1.40.: "Spe(_‘,',iai‘IAs'ses,sment\" means any assessment levied and assessed pursuant

‘to Section 6.5 of this Declaration.

1.41. -,"\-/isible"From -Neig.hbcring Property" means, with respec{ to any given object,
that such object, .or. any portion-thereof, is or would be visible to a-person six (8) feet tall
standing’ on-.any portion of the adjoining Lot or adjoining Common Area on the same base
horizontal plane as.-the object being viewed. : ' '

1,42, . "VA" mearis the Veterans Administration.

| ARTICLE 2,

PURPOSE OF DECLARATION

24. Property Subject fo the Declaration. This. Declaration is being Recorded to

. establish a general plan for the development, use and maintenance of the Project to protect and

enhance the value and de’si.rability of the Project. The Declarant declares that all-of the property

. within the Project-shall be held, sold and conveyed subject to this Declaration. . By acceptance -

of a deed.or by acquiring any interest-in any of the property-subject to this-Declarafion, each

[

Cactus Park . : 4 300881.4\16461-009\6g504 (7/16/2001)
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Person, for himself; or itself; his heirs, personal representatives, successors, transferees and

‘assigns, .binds himself, his heirs, personal representatives, successors, transferees and °

assigns, to all of the provisions, restrictions, covenants, conditions, rules and regulations now or
hereafter imposed by this Declaration and any amendments thereof. In addition,. each such

- Person by.so.doing thereby acknowledges that this Declaration sets forth a general scheme for

the development, sale, lease and use of the Property and hereby evidences his intent that all
the restrictions, conditions, covenants, rules and regulations contained in this Declaration shall

" run with- the tand and be personally binding on all subsequent and future Owners, grantees,

purchasers, assignees, Lessees and transferees thereof. Furthermore, each such Person fully
understands and acknowledges that this Declaration shall be mutually beneficial, prohibitive and
enforceable’ by the- Declarant, Association and all Owners. Declarant, its successors, assigns
and granteges, covenants and agrees that the Lots and the membership in the Association and
the othér rights.created by this Declaration shall not be separated or separately conveyed, and
each shall be deemed to be conveyed or encumbered with its respective Lot even though the

description‘in the instrument of conveyance or encumbrance may refer only to the.Lot.

2,;'2. ‘ .Anﬁe’xaﬁon of Additional Propérty.

)

. 2.2.1. . At any time on,or before the date which is seven (7) yedrs after the date
of the Recording of this Declaration, the Declarant shall have the right to annex and subject to

this Declaration. all of any portion of the Additional Property without the consent of any ofkierr
Owner.or Person (other than the Person who owns the property to be annexed, if other than:thg:-

Declarant). The annexation of all or any. portion of the Additional Property shall be effected by
the Declarant. (notwithstanding that Declarant might not own any Lot at the time of such

_annexation) executing and Recording an amendment to this Declaration setting forth the legal

description of the Additional Property being annexed, stating that such-portion of the Additional
Property is annexed and subjected to the Declaration and describing any portion of the

- Additional Property being annexed that will be Common Area. Unless a later effective date is
. set forthin:the amendment annexing Additional Property, the annexation shall becoms effective.

upon the Recording of the amendment. An amendment Recorded pursuant to this Section may
divide the portion of the Additional Property being annexed into separate phases and provide for
a separate effective date with respect to each phase. The voting rights of the Owners of Lots
annexed ‘pursuant to this Section shall be effective as of the date the amendment annexing
such propetty is Recorded even if the annexation will not be effective until a later.date. The Lot
Owner's obligation to pay Assessments shall commence as provided in Section 6.7 of this
Declaratiori,. -If-:an amendment annexing a portion of the Additional Property divides the
annexed portion of the  Additional Property into phases, the Declarant shall.have the right.to

amend any such amendment to change the description of the phases within the annexed
" property,‘except that Declarant may not change any phase in which a Lot has been conveyed to

a Purchaser. . -

be annexed. - _ .

, 2.2.3. ‘The Additional Property may be annexed as a whole; at one tirme or in
one or more portions-at different times, or it may never be annexed, and there are no limitations
upon the order of annexation or the boundaries thereof. - The property annexed:by the Declarant

- pursuant to this Section 2.2 need not be ccontiguous with other property in the Project, and the
"~ exercise of the right.of annexation as to any portion of the Property shall not*bar the further -

exergise of the.right of annexation as to any other portion of the ‘Additional Property.
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- 23, f'_':'-;Dis‘c:Ia.imer of Representations. ‘Declarant makes no representations or
warranties:whatsoever.that: (i) the Project will be completed in accordance with the plans for the
Project-as they

tas thiy:exist on the date this Declaration is Recorded; (i) any Property subject to this
Declaration: will:be:committed to or developed for a particular. use or for any use; or (iii) the use

~of anyProperty subject fo this Declaration will not be changed-iri the future.

ARTICLE 3.
. EASEMENTS

3.1, " Owners' Easements of Enjoyment.

_ ' i .»-‘3.41.1..>_,Subject to the rights and -easements grantéd~ to the Declarant and '
. Designated Builders in Sections 3.3 and 3.4 of this Declaration, every Member, and any person
- residing” with'such’ Member; shall have. a right and easement of enjoyment in and to the

Common Area;.which right shall be.appurtenant to and shall pass with the titie to every Lot,

"~ subject to the following provisions: -

% 3111 The right of the  Association to dedicate, cb:hi/e'y, ‘transfer or

enc,umvbevl"t.hngommon Area as provided in Section 5.11 of this Dec!aration;

oo ‘ - 3112, The right of the Assaciation to regulate the use.of the Common
Area through ‘the Association Rules and to prohibit access to-such portions .of the Common

Area, such as landscaped areas, not intended for use by Owners, Lessees or Residents; and

. 3.1.1.3. The right of the Association to suspend the right of an Owner
and such:Qwner's family, Lessees and guests to use the Common Area if such Owner is more
than fifteen (15) days delinguent in the payment of Assessments or other amounts due to the
Association or if- the Owner has violated any other provisions of the Project Documents and has

failed fo cure: such.violation within fifteen (15) days after the Association notifies the Owner of

the violation: -

.3.1.2.-Ifa Lot is leased or .rented by the Owner thereof, the Lessee and the-

members of the Lessee's family residing with such Lessee shall have the -right to use the

Common Area during the term of the lease, and the Owner of such Lot shall have no right to |

use the Common Area until the termination or expiration-of such lease.

3.2.  Utility Easement. There is hereby created a blanket easement upon, across,
over and under the Common Area and the Lots for reasonable ingress, egress, installation,
replacing, repairing or maintaining of all utilities, including, but not limited to, gas, water, sewer,

telephone, internet cable, cable television and electricity. By virtue of this easement, it-shall be

expressly permissible for the- providing utility company to erect and maintain-the necessary
equipment on the Common Area or Lots, but no sewers, electrical lines, water lines or other

‘utility or service lines or equipment miay be installed or located on the Common Area of Lots

except as initially designed, approved and constructed by the Declarant or- as approved by the

-Board.

3.3, . Declarant's Use for Sales:-and Leasing Purposes. Declarant shall have the B

right and .an-easement to maintain sales or leasing offices, management offices, construction

offices and'models. throughout the Project and to maintain one or.more advertising, identification
ondirectﬂidnal signs ‘on the Common Area or on the Lots owned by Declarant. A Designated
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Builder-shall have-the right and gasement to maintain sales or leasing offices, management
‘offices, consffuction -offices and models throughout the Project.and to maintain one or more.
- advertising, identification or directional signs on the Common Area or on the Lots owned by the
. Designated Builder.while the Designated Builder is selling Lots if those offices, models'and
'signs have. been. approved. by the Architectural Committee. Declarant reserves the right to

-placé-models;!, management offices, construction offices and sales and leasing offices on any
Lots owned by ‘Declarant and on any portion of the Common Area in such number, of such size

. -and in‘sucfilocations:as Declarant deems-appropriate.

34, Declarant's Easements.

3.4.1. Declarant shall have the right and an easement on and over the Areas of '
-Association Responsibility to construct all improvements the Declarant may deem necessary
and to use the Areas of Association- Responsibility and any Lots and other property owned by -

Declarant for construction or renovation related purposes, including the storage of tools,

‘machinery;, equipment, ‘building materials, appliances, supplies and fixtures, and the

performance of work respecting the Project. A Designated Builder shall have the right and

easement on and;over the Areas of Association Responsibility to use the Areas of Association

Responsibility - and ‘any Lots and other property owned by the Designated Builder for
construction -or renovation - related purposes, including the -storage of tools, machinery,

' equipment, - building, materials, appliances, supplies and fixtures provided the Architecttizal
~Commiittee has approved such use. : ‘ ‘.

A A © 3.4.2. Declarant shall have the right and an easement upon, -over and through
the -Areas of Association Responsibility as may be reasonably necessary. for the purpose of

. discharging its obligations or exercising the rights granted to or reserved by the Declarant by

this Declaration.

35. Easernent in Favor of Association. The Lots, excluding, however, the interior

of any completed.”and occupied -Residential Unit, are hereby made subject to the following .

easements. in favor: of the Association and its- directors,  officers, agents, .employees and

' 3.5.11, For inépection of the. Lots to verify the performance by. Owners of all items

. -3.5.2. For inspection, mainténance, repair .and replacement of the Areas of
Association Responsibility_accessible only from such Lots;

 .3.5.3. . For.correction of emergency conditions in one or more Lots;

‘ 3.5:4. For.the purpose of enabling the Association, .the Board, the Architectural
Committee of any other committees appointed by the Board to exercise and ‘discharge their

‘respective rights, powers and duties under the Project Docu,ments; and : :

‘ . 3.5.5. For inspection of the Lots to verify- that the prbvisions of the Project
Documents.are being complied with by the Owners, their guests, tenants, invitees and the other

occupants.of the. Lot. .

| 3.6‘..' Eaé"émenf for Encroachments. There i$ hereby created-anjf,ea'sement upon,”
- across, over and under the Common Area and the Lots for all”encroachments upon the
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' Common'ﬁnea: arid‘:.__'the'.l_ots which "ar'_e' minor or inconsequential in nature and.ddndt‘material!y :
interfere with the' intended use -of the burdened -property, including, but not: limited to, the
* encroachment of party walls and périmeter, walls, in which ‘event the Owner. of the benefited

property-shall:be responsible for the.maintenance of the portion of the burdened property lying

on the same side-of the party wall or perimeter wall as the benefited property.

ARTICLE 4.

USE RESTRICTIONS

4.1 . -Architectural Control. Except .as otherwise expressly provided in this
Declaration or the Architectural or Design Guidelines (i) no improvements (whether temporary or
permanent) including, but not limited to, -the construction of a Residential Unit-on a Lot,
alterations, repairs, excavation, grading, lighting, landscaping or other work which in any way
alters the exterior appearance of any property within the Project or improvements thereon from
*its natural or improved state existing on the date this Declaration is Recorded shall be made or
done, and_{ii) no building, fence, exterior wall, residence or other structure shall be commenced,
erected, maintained, improved, altered .or made without -the prior written ‘apprqval of the
Architectural Committee.- All subsequent additions to or changes or alterations'in any building,
fence, wall or other structure, including exterior -calor scheme, and all changes in the grade,
lighting or landscaping of any area in the Project, shall b subject to the prior written approvakof
the Architectural Committee. No changes or deviations in or from the plans and specifications
once approved by the Architectural Committee shall be made without the prior-written approval
of the ‘Architectural Committee.- Once construction of an improvement has been commenced on
'the' Property, -the Owner thereof shall diligently pursue completion of such .improvement. in
accordanice With approved plaris. The Declarant shall be exempt from the requirements of this
Section” and- therefore all improvements, alterations, repairs, excavation, grading, lighting,
landscaging or other work performed, -constructed or installed by the Declarant shall be deemed
approved by the Architectural Committee. : N

4.2. Animals. No animals, birds, fowl, poultry, reptiles or livestock, other than a
reasonable number of generally recognized house or yard pets, shall be maintained on any Lot,
and then. only if they are kept, bred or. raised thereon solely as domestic pets and not for
commercial purposes. All pets must be kept in a fenced yard or on a leash at all times. No
animal, bird, fowl, poultry, reptile or livestock shall be allowed to make an unreasonable amount
of noise or to become a nuisance or an -annoyance to other.Owners. It shall ‘be the.
responsibility of each Owner to remove immediately any droppings from pets. ‘No structure for
_the care, housing or confinement of any animal, bird, fowl, poultry, reptiles or livestock shall be
maintained so as to'be Visible From ‘Neighboring Property, unless otherwise approved by the
Architectural Committee. Upon the written request of any Member or Resident, the Board shall
conclusively -determine, in its sole and absolute. discretion, whether, for the: purposes of this
Section, a particular-animal, bird or reptile is a generally recognized house or yard pet, whether
such pet is a problem or nuisance or whether the number of animals, birds or reptiles on any

"such property is reasonable. Any decision rendered by the Board shall be enforceable in the
same manner as other restrictions contained herein. : o

4.3:  ‘Temporary Occupancy .and Temporary Buildings. No trailer, incomplete
- building, tent; shack,-garage or barn, and.no temporary buildings. or structures of any kind shall
- be'used at any time for a residence, either temporary or permanent. Temporary buildings or
‘structures may. be tised on any property for construction, repair or-sales purposes, with the prior- -
written- approval of the Board and for the time period approved by the Board. R
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44, Maintenance of Landscaping and Driveways. Unless otherwise provided in a

- Recorded. instrument approved by Declarant. or the Association, each .Owner shall be:
responsible for the proper. maintenance of alt landscaping in the following locations: (i) his Lot
.(including set back areas and Common Areas located thereon); (i) public right-of-way areas
. .between sidewalks (or bikepaths) and the street curb on the front or side of his Lot; (iii) public -
" areas between a sidewalk and the Lot boundary; (iv) portions of Common Area ‘adjacent to the
- Owner's Lot.and which lie on the Lot's side of a wall erected on the Common Area; and (v) other

public or gasement areas adjacent.to his Lot. However, in the event the maintenance of thé
above areas is the responsibility of the Association, a utility, or a governmental or similar
authority, thén the Owners shall be responsible for such maintenance only for so long as such

_ other entities are not performing such maintenance. -As used herein, maintenance shall include,

but not be limited to, keeping the areas neatly timmed, cultivated and free from trash, weeds
and unsightly material. Each Owner will be required to comply with Design Guidelines for
landscaping and approved plant palette established by the Architectural Committee, including,
but not limited to, specific plant selections and the timing of landscape installation. Each Owner

" shall also maintain in good condition and repair all paved and concrete areas, including

driveways,.roadways, sidewalks and parking areas, located on his Lot.

; 45  Nuisances, Construction Activities. No weeds, dead trees or plants, rubbish
or debris of any kind shall be placed or permitied to accumulate upon or adjacent to any Lot or

other area in the Project, and no odors or loud noises shall be permitted to arise or emit.
_ therefrom, so as to render any such property or activity thereon unsanitary, unsightly, offensive:

or detrimental to any other property in the vicinity thereof or to the occupants of such other
property. No other nuisance shall be permitted to exist or operate upon any Lot or other area'in
the ‘Project. - The Board shall have the exclusive right to determine the existence of any
nuisance. Without limiting the generality of any of the foregoing provisions ‘and except as
otherwise-permitted herein, no exterior speakers, horns, whistles, firecrackers, bells or other

sound devices, except back yard patio and/or landscape speakers approved by the Architectural *

Committee-as to location and type and security devices used exclusively for security purposes,
shall be located, used or placed on any such praperty. Normal construction- activities and
parking in. connection with the building of improvements in the Project shall not be considered a
nuisance or otherwise-prohibited by this Declaration, but Lots shall be kept in-a neat and tidy
condition during construction periods, trash and debris shall not be permitted to accumulate,
and supplies of brick, block, lumber and other building materials will be piled only in such areas
as may be approved by the Architectural Committee. An Owner shall be responsible for and
shall promptly perform all on-site and construction cleanup_occasioned by his contractors ‘or
subcontractors. In-addition, any construction equipment and building materials: stored or kept

- on any Lot during construction of improvements may be kept only in areas approved by the

Architectural Committee, which may also require screening. of the slorage areas. It is

-acknowledged that normal construction activities may be noisy and may require the use of

exterior speakers, -

4.6, Diseases and Insects.. No OWner shall permit any thing or condition to exist
upon any Lot or other area which shall induce, breed or harbor diseases or insects. '

R '_ '4.’7. . Repair-of Building.:- No buildihg or structuré on-any area in the Project shall be
permitted-to fall into disrepair and each such building and structure shall at all times be kept in
good condition and repair and adequately- painted or otherwise finished. :In the-event any

| - building -‘'or -structurg. is damaged: or desfroyed, then, subject to the approvals required by
Section-4.1.above, such building or structure shall be-promptly repaired, rebuilt. or.demolished.
In fthe event-an Owner fails to comply with this provision, the Board may give natice to the
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offending Qwner, and may then proceed to repair the building or improvement and charge the
~ Owner therefore as:permitted in Section 7.4. ‘ : y

.4.8.- .. Antenna; Exterior Accessoriss. No antenna, satellite receiving station or other
device for the transmission or reception of internet, television or radio signals or any other form
of electromagnetic radiation shall be erected, used or maintained outdoors on any .area in the
- Project (whether attached to a building or structure of otherwise) so as to be Visible from

Neighboring Property, unless approved by the Architectural Committes; provided, however, with
respect to antennas-and other devices for the reception .of video programming signals covered
by 47 CFR part 1, Subpart S, Section 1.4000 (or any successor provision promulgated under
the Telscommunications Act of 1996, as amended from time to time) (collectively -the
"Permitted Antenna"), an owner may install a Permitted Antenna on his Lot if written notice
identifying the type of Permitted Antenna is given to the Association, and, to the extent the
following "caft be done without precluding the reception of an acceptable quality signal, the
Permitted Antenna is installed so as to be inconspicuous from adjacent Lots.and Common Area
in a manner that-is architecturally compatible with the overall theme of the Project.” This
-provision shall be interpreted in @ manner to be consistent with the Telecommunications Act of
1996, as.amended from time to time, and the regulations . promulgated thereupder. The
Architectural - Committee may permit one or more . aerial satellite dishes "or satellite
communication systems, and/or other apparatus and equipment for an antenna or cable system

for the benefit of all ‘or portions of the Project. No basketball backboards; flagpoles, lightpoles;.
swing-sets-or .other play structures shall be installed so-as to be Visible From Neighboring:

Property, unless approved by the Architectural Committee. ‘

’ 49 Mineral Exploration. No area in the Property shall be used'in any manner: to
explore for or to.remoeve any water, oil or other hydrocarbons, minerals of any kind, gravel, earth
or any earth substance of any kind. ' .

..4.10. Residential Use. All Residential Units shall be used, .improved and devoted
exclusively to residential uses.by a Single Family and no occupation, business, profession,
trade or other nonresidential use shall be conducted thereon, except that an Owner or Resident
may conduct business activities on-a Lot so long as (i) the existence or operation of the
business -activity is:not apparent or detectable by sight, sound or smell from outside the
Residential Unit; (ii) the business activity conforms to all applicable zoning requirements; (iii) the
business acfivity does not involve door-to-door solicitation of other Owners and Residents; and
_ (iv) the business activity is consistent with the residential character of the property and does not

constitute a nuisance, or a hazardous or offensive use, or threaten the security or safety of other
Residents and Owners, as may be determined in the sole discretion of the:Board. The terms
"business" and "trade" as used in this Section shall be construed to have ordinary, generally
accepted meanings, and shall include, without limitation, any. occupation, work or activity
undertaken on an ongoing basis which involves the provision of goods or services to persons
other than the providers family and for which the provider receives a fee, compensation or.other
form of consideration; regardiess of whether: (i) such activity is engaged in full or part time; (i)
such activity is intended or does generate a profit; or (iii) a license is required for such activity.
_The leasing of a:Residential Unit by the Owner. thereof shall not be considered a trade or
business within the meaning of this Section. Notwithstanding the foregoing, no Lot, Residential
Unit or any-portion thereof shall be used as a bed-and -breakfast or other form of hotel, motel or
.temporary lodging:. The foregoing restriction shall not apply .to any activity conducted by a
Designated Builder with respect to the Desighated Builder's development and- sale of property

within the-Project.of to any activity conducted by the Declarant.
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4.11. Tfash.Containers and Collection, No garb'ag,e or-trash shall be placed or kept

. on ény Lot or.other area in the Project except in covered containers of atype, size and style
which_ are, approved by the Architectural Committee. _Unless otherwise approved by the '

Architectural Committee, such containers shall be maintained and stored so as 10 not bé Visible
From-Neighboring-Property, except to make the same available for collection. All rubbish, trash
and garbage-shall be removed from the Lots and other-areas in the Project and-shall not be
allowed to-accumulate thereon. No outdoor incinerators -shall be kept or maintained in the
Project. .. . " : . . S

415" Clothes Drying Facilities. No outside clotheslines or other outside facilities for

dryihg'dr airing clothes shall be placed or maintained in the Project unless they. are not Visible -

From Neighboring Property.

' 4:43, Machinery and Equipment. No machinery or equipment of any kind shall be
placed; operated or-maintained in the Project except (i) such machinery or equipment as is

* ustal and customary in connection with the use, maintenance or construction (during the period

of construction) of an approved building, appurtenant structures, -or other improvements; or (if)
that which:Declarant or the Association- may require for the operation and maintenance of the

Project.” ~Solar-energy devises must be approved by the Architectural Cofmittee prior to -

installatigrj;..:. A .

4148|g ns: .No signs whatsoever (including, but not limited to, commercial, politidali-

and:,si'mi-l;ar: signs) which are Visible From Neighboring Property shall be erected or maintained

n f[he Project except:

(i) ‘ .Si.gns required by legal proceedings.

(i) - Not more than two identification signs for individual detached residences,

4 each with a face area of seventy-two (72) square inches or less.

(i)  ~Such other signs (including but not limited to "for sale” and "for lease"
signs, security company signs associated with a home security system
installed in the Residential Unit on the Lot, construction job identification
signs, builders' signs, directional signs and subdivision identification

- signs) which are in conformance with the requirements of Maricopa
County and/or the City of EI Mirage, as applicable, and which have been

. approved.in writing by the Architectural Committee or the Declarant as to
size, colors, design, message content and location. ' '

'4.15. . Restriction on Further Subdivision, Property Restrictions and Rezoning.

No Lot shall be further subdivided or separated into smaller. lots or parcels by any Owner, and

no portion less than all of any such Lot, nor any gasement or other interest therein, shall be

_conveyed or transferred by any Owner without the prior written approval of the Declarant or the

Architectural Committee. This provision shall not, in any way, limit Declarant from subdividing
or separating into-Lots any property at any time owned by -Declarant. No subdivision plat or
further covenants, _con.difions, restrictions or easements shall be Recorded by any - Owner or
other Person against any property in the Project unless the provisions thereof have first been

. approved in .writiig -by the Declarant or the ‘Architectural Committee and -aniy plan or other .
‘covenants, .conditions, restrictions: or easements Recorded “without such - approval being
evidenced: thereonishall be null and void. No application for rezoning of#any Lot, and no.

applications for variances or use permits shall be filed with any governmental authority- unless
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fhé :bfop"_bééd use -of the property has been- app’_rbved byvthe Declarant or "fhe{ Architectural

' of development for the Project. ©

Committee.arid the proposed use otherwise complies with this Declaration and the general plan -

' 416 .P‘arAtiy Walls. Each wall or fence whicH' is. located betwéen two (2) Lots shall
constifute a jparty’wall. " Except as hereinafter provided, the rights and duties' of Owners of
_contiguous Lots which have party walls shall be as follows: C -

R 4161, Each Owner shall have the right to use the party wall, provided that such
use does:not interfere with the other Owners use and enjoyment thereof.,

: 4.16-.2.. If a party wall is damaged or destroyed through the act or failure to act of
an Owneror any of his tenants, agents, guests or members of his family (whether or not such

act i$ negligent of otherwise culpable), it shall be the obligation of such-OQwner to promptly

rebuild and repair the party wall without cost to the Owner of the adjoining property.

. 416.3.In the event any party wall is destroyed or damaged (including
deterioration from-ordinary wear and tear and lapse of time), other than by the act or failure to
~ act of an adjoining Owner, his tenants, agents, guests or family, it shall be the obligation of all

‘Owners whose properties adjoin such party wall to rebuild and repair such wall at their joint
expense, such-expense to be allocated among the Owners in accordance with the frontage:of
their respective properties on the damaged or destroyed party wall. i

4.16.4.In the event of a dispute between Owners with respect to the
construction,. repair -or rebuilding of a party wall, or with respect to the sharing of the cost
thereof, such adjoining Owners shall submiit the dispute to the Board, the decision of which shall
be binding. Notwithstanding any such decision, an Owner may seek indemnity from any party
causing the damage: ' : ' ' :

. 4.16.5. Notwithstanding the foregoing and- unless otherwise indicated in an
applicable Recorded document, in the case of party walls (i) between Common Areas and Lots,

or (i) constructed by the Declarant, a Designated Builder or the Association-on Common Areas

~ within' a Lot, the Assaciation shall be responsible for all maintenance thereof, subject to the
provisions of Sections 7.3 and 7.4; except that each Owner of a Lot shall remain responsible
for painting and maintaining the surface of the portion of the party wall facing his Lot and/or the
portion of the. party wall which is not a portion of the Common Area, and except that an
adjoining Owner shall reimburse the Association for one-half (1/2) of the costs incurred by the
Association for any structural repair of the party wall located on that Owner's property.

417, Perimeter Walls. Perimeter walls and other fencing shall be constructed in
_accordance with ‘Design Guidelines. to be promulgated by the Architectural Committee. Al
fences adjoining the Common Areas, paks or washes shall be canstructed and maintained in
accordance with specifications established by the Architectural Committee for thé purpose of

‘preserving and protecting the views, from adjoining properties and shall be maintained by the

Association, except that each. Owner shall remain responsible for painting and maintaining-the
surface of the portion of the perimeter wall facing -his Lot and except that the Owner shall
reimburse the Association for one-half (1/2) of the costs of any structural repair of that portion of
the perimeter wall located on that Ownet's property.or on or near that Owner's property
boundary;* The Boatd shall have sole. discretion with respect td the. maintenance of the exterior
. surface facirig. the:arterial right-of-way and the structural repair of the perifmeter walls. -The
~ Association shall.be responsible for the maintenance of (i) all landscaping immediately outside
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the _per.im,etér:,"\zvéfll_s..'and fences and adjoining the arterial riéht-o.f—wa_y; and (ii)'éfl‘-:"afeaS'
immediately-outside a perimeter wall and adjoining a Common Area wash, except to the extent

~that any maintenance of the foregoing is-assumed by the City of El-Mirage or by the Owner of - .
- the adjoining Lot. - - : S . o S ‘

4.18. Utility _Service. No fines, wires or other devices for the éom‘muhic}a.tior_f or
transmission of electric .current.or power, ‘including telephone, internet, television and radio
signals, shall be erected, placed or maintained anywhere in the Project unless the same shall

" be conitained in conduits or cables installed and maintained underground or concealed in, under
" or. on buildings  orother structures, except for boxes on-the ground- for electrical or

communication connections, junctions, transformers and other apparatus customarily used in.
connection with such underground lines, wires and other devices. Notwithstanding the
foregoing, no above. ground electrical apparatus shall be installed without the approval of the
Declarant or .the ‘Architectural Committee.. All- fines for the transmission of .gas, water and

. sewage shall also be installed and maintained underground or concealed in, on of under
structures: approved by the Architectural Committee. The installation and location of alt utility

lines.-and- equipment must be approved in advance by the Declarant or the Architectural
Committ,ee.‘.:Tem%orary above ground-power or telephone structures and water lines incident to
construction -activities shall be permitted. with the prior written approval of ‘the Architectural
Committee.” ~ - : N

4,19, Os}e'rhead Encroachments. No tree, shrub or planting of ahy kind on any Lofkors.

other-area’ shall be allowed to overhang or otherwise to encroach upon any ‘sidewalk, street,
bike path, equestrian trail, pedestrian way or other area from ground level to a height of eight (8)

-~ feet without the prior written approval of the Architectural Committee.

" 4.20. Trucks, Trailers, Campers and Boats. No motor vehicle .classed by-the
manufacturer.as having a payload capacity of 3/4-ton or more, -mobile home, motor home,
trailer, camper shell, detached camper, boat, boat trailer, hang glider, ultra lights or other similar
equipment or vehicle may be parked or stored on any area in the Project so as to be Visible
From Neighboring Property, Common Area or street; provided, however, this provision shall not
apply to (i) sport utility vehicles, pickup trucks of less than 3/4-ton payload capacity with camper
shells not exceeding seven (7) feet in height measured from ground -level, and mini-motor
homes not exceeding seven (7) feet in height and eighteen (18) feet in length all of which are

"parked as provided in Section 4.22 below and are used.on a regular and recurring basis for

basic transportation; (i) trucks, trailers and campers parked in a recreational vehicle storage

. area within g residential area or other areas designated for such parking; provided, however,

that all such parking areas have been approved by the Board or the Declarant; or (iii) temporary

.construction shelters or facilities maintained during,.and used exclusively in connection with, the

construction of any-improvement approved by the Architectural Comrhittee.

4.21. Motor Vehicles. No motor .vehicle of any kind shall "be constructed,

reconstructed or repaired upon any Lot, street or other area in the ‘Project, and no inoperable

vehicle may be-stored or parked so as to be Visible From Neighboring. Propetty ‘or to be visible

-from Common Areas or streets; provided, however, that this provision shallnot apply to (i)

emergency, vehicle repairs; and (il) the parking of motor vehicles in garages or other parking

" areas in the Project designated or approved:by the: Declarant or the Board so long as such
-vehicles arg in good operating condition and appearance and are not under repair. ‘

402, Parking. Vehicles of all Owners and Residents, and of theif employees, guests

~ and ir{vitees, are 1o be kept'in garages or other parking areas designated or approved by the

e
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Declarant or the Board; provided, however, the foregoing shall not be construed to permit the
parking or stofirg in the above described areas of any vehicle whose parking or storage in the
Project is otherwise prohibited-herein. The Association Rules may permit temporary parking-on

' - streets, oArAA:oth.ejr‘«Projeqt areas for public or private sqcial,e_,vents or other permitted .activities.

g :4'.23?}‘ ‘Roofs. . No solar panel, _a'ir‘.con'ditioni,ng unit, evaporative” -c_oolér or other
apparatus, stfucture 'or object shall be placed on the roof of a Residential Unit-without the prior

‘written consent of the Architectural Committee.

424 Window Treatments. Within one hundred and twenty (120)-days of -occupancy,
each Owner of a- Residential Unit shall install permanent draperies or suitable window

treatments -on all windows Visible From Neighboring Property. In no event shall windows be

covered with paper, aluminum foil, bed sheets or any other materials or temporary coverings not

- specifically:intended for such purpose. - No interior or exterior reflective material shall be used as
“a window covering. unless such material has been approved by the Architectural Committee.

Further, no:metal or rigid plastic awnings of any nature whatsoever shall be 'permitted to be

placed _oa;;i_n'stélled on‘or attached to the outside of any building or elsewhere on a Lot, except as
has been:approved by the Architectural Committee. S PR

: '4;2.5.'3';:Draihége. No Owner or Resident shall interfere. with or obstruct the drainage
pattern over his Lot’from.or to any-other Lot or Common Area or the stormwater retention.

4}26,;; Garage Openings. No garage door shall remain open except when necessary
for access to-and from the garage. No parking area or garage shall be used to’ store junk or

. other unsightly material. .No Owner shall convert a garage to a living or recreational area or
otherwise usé a garage as a storage area if the conversion or use will prevent the garage from °

being used as a-vehicle parking area for the number of vehicles for which. the garage. was

.+ originally-designed.

4.27. Right of Entry.. During reasonable ‘hours and upon reasonable notice to the
Owner or other.occupant of a Lot, any member of the Architectural Committee, any member of
the Board or any authorized representative of either of them, shall have the:right to enter upon

“and inspect any Lot or other area, and the improvements constructed or being constructed

thereon (except for the interior portions of any completed and occupied Residential Unit), to
determine compliance with this - Declaration, the Architectural Guidelines, or any approval

stipulations “issued. by the' Board or Architectural Committee or to perform repairs and

maintenance as provided in Section 7.4, and such persons shall not be :deemed guilty of
trespass by reason of such entry. In addition, the Association shall have an easement and right

of entry upon any Lot or other area at any time or times without notice to perform emergency
" -repairs. . - ' : .

'4.2‘8._ ‘Declarant's Exemption. Nothing con,téined in _this - Declaration shall be’

construed fo prevent the erection or maintenance by Declarant or by ottier Designated Builders
or their duly-authorized agerits of structures, improvements or signs necessary or convenient to

the development or sale of property if those structures, improvements or 8igns have .been

_approved by the Declarant.or the Architectural Committee.

429, :H'éélth,"s.aféty and Welfare. In the event additional uses, activities and facilities

* are.deemed by the-Board to be a nuisance or to adversely affect the health, sé,fety or welfare of .
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Owners or Residents; the Board may make rules restricting or regulating their presence in‘the
, 4.30.. Model Homes. The provisions of this Declaration which prohibit nonresidential
use of Lots and regulate parking of vehicles shall not prohibit the construction and maintenance
of mode!l homes and ‘sales offices and parking areas incidental thereto by persons engaged in
the construction or marketing of Residential Units in the Project, provided that the location and
the opening and closing .haurs of such model homes are approved by the Declarant or the -
Architectural. Committee, and provided that the construction, operation and maintenance of such
model  homes. otherwise comply with all of the provisions of. this Declaration- and with the
ordinances: of: Maricopa County or the City of El Mirage, as applicable. Any homes constructed
as- model homes shall cease to be used as model homes at any time the -Qwner or builder
thereof is. ot actively engaged in the construction and sale of Residential Units and, unless

located in the Project.

-appraved by Declarant, no home shall be used as a model home for the sale of homes not

-4.3'1; Leases. Any‘agreement for the lease of all or any portion of a L'c:jt‘ or Residential

. Unit must be:in weiting and must be expressly subject to the Project Documents. " Apy violation-

of the: Project -Dociiments shall be a default under the lease. An Ownet'ishall notify the

* Assdciation regarding the existence of all leases. - The. Owner shall remain liable for compliance
- with the ‘Pl;oj.ect"‘Docdments and shall be responsible for any violations thereof by his Lesseg:or
his Lessee's family and guests. All notices shall be sent to the Owner. SR y

ARTICLE 5. '

. THE ASSOCIATION; ORGANIZATION; MEMBERSHIP AND VOTING RIGHTS

5.1. Formation of Association. The Association A'sh‘ail be a nonprofit Arizona

- -corporation charged ‘with the duties and invested with the powers prescribed. by law and set

forth in-the Articles, Bylaws and this Declaration. [n the event of any conflict of inconsistency
betwaen this Declaration and the Articles, Bylaws, Association Rules, Architectural Guidelines

or Design Guidelines, this Declaration-shall control.

5.2.- Board and Officers. The affairs of the Assbciétion shall be conducted by the

Board and such officers as the Board may elect or appoint in accordance with the Articles and

. the Bylaws. Unless the Project Documents specifically require the vote or written consent of the

Members, approvals or actions, to be given or taken by the Association shall be vatid if-given or

" takeén by the Board. The Board shall have the power to levy reasonable fines against an Owner

for a violation ofthe Project Documents by the Owner, a Lessee of the Owner or by any
Resident.of the Owner's Lot. . -

~ 5.3. The Association Rules. The Board may, from time to time, and subject to the
provisions. of this Declaration, adopt, amend and repeal -rules and regulations pertaining to: (i)
the management, operation and use of the Common Area, including, but not limited to, any
recreational. facilities .situated upon the Common Area; (i) the Maintenance -Standards; or (iil)
the health, safety or welfare of the .Owners and Residents. In the ‘event of any conflict or

“inconsistency. between the provisions of this Declaration and the Association Rules, the

provisions.of this Declaration' shall prevail. The Association Rules shall be enforceable in the
samé mannér. and. to the same extent as the covenants, conditions and restrictions set forth in

" this Declaration: * "

Gaictus-Park . 15 300881.4116461-000\6g5t04. (7/16/2001)




.automatically cease:

20010932612

‘. 5.4. The Architectural and Desidn Guidelines. From time to time and subject to
the provisions of this Declaration, the Architectural ‘Committee shall have the right to adopt,
amend and-repeal Architectural Guidelines and Design -Guidelines; provided; however, that
such rules and guidelines shall be reasonable and shall be consistent with the provisions of this
Declaration,: the -Articles and Bylaws. The authorlty granted herein to develop rules and
guidelines by-the Architectural Commiitee and the enforcement powers of such committee are
given for the purpose of insuring that the Project is developed and used according to the
general -descriptions” and intent as evidenced by this Declaration. Upon adoption, the
Architectural Guidelines and Design Guidelines shall be enforceable in the same manner as this

" Déclaration-and shall have the same force and effect as if set forth in and a part of this

_Declaratidn. . The Architectural Committee is specifically responsible for: (i) the administration
and enforcement of the provisions of Article 4 of this Declaration; (i) the administration and
enforcement of the guidelines promulgated by such Committee; and (i) all other duties and
obligations "designated to such Committee by the Declaration, Articles and Bylaws.
Administrative support as required by the Architectural Committee shall be provided by the

" Board. In the event.of any inconsistency between the riles and regulations adopted by the
Board and the guidelines adopted by the Architectural Committee, the guidelines adopted by the

Architectural - Committee shall control.  Copies of all ‘Architectural Guidelines and Design

" Guidelines- as adopted or amended shall be available for inspection at the. office of the

Associatiop; during reasonable business hours,

5.5. jPei'so.nal Liability. No member of the Board or of any committee oft the

Association (specifically including, but not limited to, the Architectural Committee), no officer of

the Association and no manager or other employee of the Association shall be personally liable
to any Member, or-to any other person or entity, including the Association, for any damage, loss
or prejudice suffered or claimed on account-of any’ act, omission, error or negligence of the
Association, the Board, the manager, any representative or employee of the Association, or any
committee, committee member or officer of the Association; provided, however, the limitations
set forthiin this Section shall not apply to any person who has failed to act in good faith or has
engaged-in willful or intentional misconduct. : ' -

56, 'lm'glied Rights. The Association may'exercise' any right or privilege given to the '

Association expressly by the Project Documents and every other right or privilege reasonably to

be implied from the existence of any right or privilege given to the Association by the Project

Documents or reasanably necessary to effectuate any such right or privilege.

'5.7.. . dentity of Members. 'M.emberlship in the Association shali{bétlimited. to Owners
of Lots.. An Owner of a Lot shall automatically, upon becoming the Owner thereof, be a Member
of the *Association-and shall remain a Member of the Association until such time as his

_ownership- ceases for any reason, at which time his Membership in the Association shall

5.8, Classes of Members and Voting Rights: Authorized Votes. - The Association

shall have the following two (2) classes of voting membership: :

. .) Class-A Class’A Members are-all Owners, with the -exception of the
Declarant and Designated Builders, until the termination of the Class B Membership.” An

- Owner shall be entitled to one (1).vote for each Lot owned, subject to the authority of the
Board to suspend the Owner's rights for- violations of this Declaration as provided herein.

~ Upon the termination of the Class B Membership, the Declarant aid*the Designated
. Builders-shall be Class A Members so long as they own any Lot::The "authorized
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' vcie;s." for the "Cla's.s A Membership shall be the total number of votes,repi'es.ented by the
'ots.owned by Class A Membefs with respect to which voting rights-have not been -

- suspended by the Board as permitted herein.

()  Class B. ‘All of the Class B Memberships shall be held by. the Declarant

and Designated Builders. The Class B-Members shall be entitled to three (3) votes for

- each Lot owned, which shall be the "authorized votes” for the Class B Membership.
The Class B Membership-shall-¢ease and be converted to Class A Membership on the
eartier of: (i) the date which is sixty (B0) days after the date on which the votes. entitled to

be cast by the Class.A Members equal or exceed the votes entitled to-be cast by the

, Class B Members: or (i) the date which is seven (7) years after the' Recording of this -
‘ ‘Declaration. The Declarant or a Designated Builder may at any ‘time notify the
‘Association in writing that it relinquishes its Class B Membership. -In the event the
Additional Property or any partion thereof is annexed into this Declaration, the Owner
 thereof at the-time of annexation, -if such Owner is Declarent or a Designated Builder,
“shall be a .Class B Member entitted to three (3) votes for each Lot owned

' notwithstandirig that the Class B- Membership may have previously lapsed. In the event

- of -an- annexation; such Class B Membership shall cease and be converted fo Class A

~ Membership on.the earlier of: (i) the date that is sixty (60) days after-the-date on which

" the total votes entitled to be cast by all the Class A Members of the Association equal or
exceed the votes entitled to be cast by the Class B Members, or (i) the date that:is

seven (7) years after the Recording of the annexation.

. 59, Voting Procedures. No change in the ownership of a Lot shall be effective-for
voting purposes unless and until the Board is given actual written notice of such-change and is
provided satisfactory proof thereof. The vote for each such Lot must be cast as a unit, and
fractional votes shall not be allowed. In the event that a Lot is owned by more than one (1)
person or-entity and such Owners are unable to agree among themselves as to how their vote
or votes shall be cast, they shall lose their right to vote on the matter in question. If any Member . -
casts. a -vote representing a certain Lot, it will thereafter be conclusively presumed for all-
purposes that he was acting with the authority and consent of all other Owners: of the same Lot
unless objection thereto is made at the time the vote is cast. In the event more than one (1)
vote is cast by a Class A Member for a particular Lot, none of the votes shall be counted and all

of the votes shall be deemed void.

5.10. Transfer of Membership. The rights and obligations of any Member other than
the Declarant shall not be assigned, transferréd, pledged, conveyed or alienated in any way.
except upon transfer of ownership of an Owner's Lot, and then only to the .transferee of
ownership to the Lot. A transfer of ownership to a Lot may be effected by deed, intestate
succession, testamentary disposition, foreclosure of a mortgage or deed of trust of record, or
such other legal process as now in effect or as may hereafter be established under or pursuant
to the.laws of the State of Arizona. Any attempt to make a-prohibited transfer shall be void. Any
transfer.of ownership to a Lot shall operate to transfer the membership appurtenant to said Lot -
- tothe new Owner-thereof. Each Purchaser of a Lot shall.notify the Association of his purchase

* within ten (10) days after he becomes the Owner of a Lot, ' . :

~ 5.11. .Conveyance or Encumbrance of Gormon Area. The.Common Area, except
any portion thereof dedicated to the public.on the Plat, shali be conveyed to the Association in-
fee. simple-absolute free and clear of all monetary encumbrances, including,. but not limited to,
delinquent taxes’ and assessments. The Common Area shall not be mortgaged, transferred,
dedicated of encumbered without the prior written consent or affirmative yote- of the Class B
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Mefnb'er'of‘th'e" Associaiioh and the affirmative vote or written consent of the: Owners

‘ represeriting at léast two-thirds (2/3) of the votes entitled to be cast by Class A Members of the
Association, except that the Association shall have the right to grant utility easements upon, -

‘across, ‘over:and under the Common Area and/or the right to convey portions-of the Common

" Area to correct minor encroachments upon the Common- Area which do not materially interfere’
‘with the intended use of the Common Area. ' ‘

'5.12. Suspension of Voting RiqhtsA if any Owner fails to pay any Assessments or .

other.amounts due to the Association under the Project Documents within fifteen (15) days after
such payment is due or if any Owner violates any other provision of the Project Documents and

o 'such violation is not cured within fifteen (15) days after the Association notifies the Owner of the
violatioh, the. Board shall have the right to suspend such Owner's right to vote until such time as

all payments, including interest and atforneys' fees, are brought current, and until any other
infractions or viofations of the Project Documents are corrected. ‘

, 5.13. Managing Adent. The Board may employ for the Association and the Project a
managing agent at a compensation established by the Board (the "Managing Agent"). The
Managing Agent shall perform such duties and services as.the Board shall authorize, including,
but not limited to. all of the duties listed in the Project Documents except f6r:such duties and

" services that underthe Project Documents may not be delegated to the Managing Agent. The

Board may delegate fo the Managing Agent all of the powers granted to the Board or.:the

officers -of the Assaciation by the Project Documents other than the power to: (i) adoptithe -

annual budget, any amendment thereto or to- levy Assessments; (ii) adopt, repeal or amend
Association Rules; (iii) designate signatories on Association bank accounts; (iv) borrow money

. on_behalf &f the ‘Association; (v). acquire real property. Any agreement for the services of a
‘Managing. Agent shall- provide for termination by the Association, with or without cause, and

without- payment ‘of ‘a termination fee, upon thirty (30) days written notice, and no such

~ agréement shall-be of a duration excess of one (1) year, renewable by agreement of the parties -

for successive one (1) year periods.

ARTICLE 6.

COVENANT FOR ASSESSMENTS AND GREATION OF LIEN

. 6.1. - Creation of Lien and Personal Obligation of Assessments. The Declarant,
for each Lot owned by it, hereby covenants and agrees, and each Owner, other than the
Declarant, by becoming the Owner of a Lot, is deemed ‘to covenant and agre€, to pay
Assessmients to the Association in accordance with this Declaration. All Assessments shall be

established and collecfed as provided in this Declaration. The Assessments, together with -

interest, late charges and all costs, including, but not limited to, reasonable attorneys' fees,

incurred by: the Association in collecting or attempting to collect delinguent Assessments,

whether or not suit is filed, shall be a charge on the Lot and shall be a continuing lien upon the
Lot against which each. such Assessment is made. Each Assessment, together with interest

i and all -costs,. including, but not limited to, reasonablé attorneys' fees, incurred by the

Associatiqn'iin.cdll'ect»ing or attempting to collect delinquent Assessments; whether or not suit'is

. filed, shall-also.be the personal obligation of the Person who was the Owner of the Lot at the

tine wheh'the Assessment became due. The. personal obligation for delinquent Assessments
shall not pass.to the successors in fitle of the Owner.unless expressly assumed by them.

e,

. 62 A;jhu'al Assessments.
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. 82470 provide for the operation and ‘management of the Association and to -
provide fundsfor: the' Association to pay all Gommon Expenses and to perform its duties-and
obligations uhder the. Project Documents, including the. establishment -of replacement and
‘mainténance.reserves, the Board, for each Assessmernit Period shall assess against each Lot an
Annual Assessment, .. - : - S o .

A 6.2.2. The Board shall give notice of the Annual Assessment to each Owner at
loast thirty. (30) .days prior to the beginning of each Assessment Period, but the failure to give

“such notice shall not affect the validity of the Annual Assessment established by-the Board nor

. relieve any Owner from its obligation to.pay the Annual-Assessment. If the Board determines

during an)Z_, Assessment Period that the funds budgeted for that Assessment Period are, or will
Become, inadequate to meet all- Common Expenses for any rea_‘s_on, including, without limitation,
nonpayment of Assessments by- Members, it may increase the Annual Assessment for that

Assessment Period- and the revised Annual- Assessment shall commence ‘on the date

- designated by:the Board.

: 623 The maximum allowable Annual Assessment for each fiscal year of the
Association shall be.as follows: : : L

() Until January 1 of the year immediately following the conveyance of the -

~ first Lot to & Purchaser other than a Designated . Builder, the maximum Annuali.

- Assessment and the maximum allowable Annual Assessment for each Membership shally
be $420.00. - ' ' o ER

iy~ From and after January 1 ‘of the year immediately .following the
conveyance of the first Lot to a-Purchaser other than a Designated Builder, and on each
successive January 1, the maximum allowable Annual Assessment shall be increased
without a vote of the Members by the greater of (a) ten percent (10%)-of the maximum
" allowable Annual Assessment for the immediately preceding fiscal year or (b) an amount
based upon the percentage increase in the Consumer Price Index. for All Urban
Consumers -(CPIU) U.S, City- Average. (1982-84=100), issued by the. United States
Départment of Labor, Bureau of Labor Statistics (the "Gonsumer Price Index"), which
amount shall be computed in the second to last month of each fiscal year in accordance
with the follewing formula: - : | - :

X ‘Consunier Prige Index for Septenﬁber of the calendar year immedi,ately preceding
' “the then current fiscal year. ' ' ‘ o
Y - Consumer Price Index for September of the yeaf immediatély, pfeceding the
© - fiscal year for which the maximum allowable Annual -Assessment is to be
* determined. a ' ' - :

 The quotient of (Y-X) divided by X ‘multiplie'd‘by the maximum allowable Annual
~- Assessment for the then current fiscal year equals the amount by which the
‘maxi_mum'a-llowablé_ Annual Assessment may be increased.

in-the:event the Consumer Price Index ceases to.be published, then the index that shall
be -used for computing the’increase in the maximum_allowable Annual Assessment .
permitted under this* Subsection- shall be the substitute recommended by.the United
States government for the Consumer Price ‘Indéx or, in the évent ng-such successor.
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_index is: reéc_immended by't'he United States government, the index selected by the

. ‘Board. -

(). The Annual Assessment for Common Expenses actually levied by the
_Assogiation in any particular year may be less than the maximum-allowable Annual
~ Assessment .for ‘that .year. The Association, however, shall not :levy an Annual -

Assessment for Common. Expenses that exceeds the maximum allowable Annual

Assessment,.uniess the Annual Assessment has been approved by a vote of at least

- two-thirds (2/3) of the Members in each Class of Membership who are voting in person
- or by proxy at a meeting duly called for such purpose. ‘ :

~ '6.3. Rate of Assessment. The amount of the Annual Assessment shall be the same
for each Lot other than Lots owned by the Declarant or a Designated Builder.. The Annual
Assessment for Lots owned by the Declarant and/or a Designated Builder shall be an amount
equal to twenty-five' percent (25%) of the Annua!l Assessment levied against Lots owned by
Persons other than the Declarant and/or a Designated Builder. If a Lot ceases to qualify for the
twenty-five percent (25%) rate of assessment during the period to which an Annual Assessment
is attributable, the- Annual Assessment shall be prorated between the applicable rates on the

- basis of the number of days in the Assessment Period that the Lot qualified for each rate. -

6.4. - Obligation of Declarant for Deficiencies. Declarant -and any Designated
“Builder who pays a réduced rate ‘of assessment pursuant to Section 6.3 shall-pay to-the
Association, within thirty (30) days after the end of each fiscal year of the Association, or at such
other times as may be requested by the Board, such funds as may be necessary, when added
to the Annual Assessment levied by the Association, to pay all- Common Expenses of the
Association as they become due (the "Deficit"). The Declarant's and Designated Builder's
proportionate share of the Deficit shall be determined by a ratio, the numerator of which is the
Declarant's: or Designated Builder's, as the case may be, Anhual Assessment liability to the
" Association for the fiscal year to-which the deficit is attributable and the denominator of which is
the. sum of ‘the Declarant's and Designated Builder's Annual Assessment liability to the
Association for the fiscal year to which the Deficit is attributable as determined by the Board.
For example, assume a Deficit of  $1,000.00 in fiscal year 200X, the.Declarant's Annual
Assessment liability to the Association for such year was $200.00, and the Designated Builder's
Annual Assessment liability was $100.00. . The Declarant's proportionate share of the Deficit
would be $666.67 ($200.00/$300.00 x $1,000.00) and the Designated Builder's proportionate
share of the Deficit would be $333.33 ($100.00/$300.00 x $1,000.00). - Notwithstanding any
. other provision of this Section 6.4, in no event shall the sum of the Annual Assessment liability
plus proportionate - share of the Deficit exceed the total amount that the Declarant and
Designated Builder, respectively, would have paid had they been required to pay the full Annual
Assessment rate per Lot for that Assessment Period. '

6.5." ‘Special Assessments. In addition to the Annual Assessment authorized above,
the Association may ‘levy against each Lot which is then subject to assessment, in any
Assessment Period, a Special Assessment for the purpese of defraying, in whole or in part, the
cost of any construction,. reconstruction, repair or replacement of an Improvement upon the
Gommon Area,’ including fixtures and personal preperty related thereto, provided that any
Special Assessment shall have the assent of two-thirds (2/3) of the Members in each Class of
'Membership: w‘h.c',:"are_voting in person or by proxy at a meeting duly called for such purpose. .

6.6, Asgessment Perlod. The period for which the Annual Adsessment is to be
levied (the "_{.-\S._S.es"érﬁggtPeri_c)d") shall be the calendar year, except for the first Assessment
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: Pe‘r’i'od._; The first Assessment Period shall commence upon the conveyance of the first Lot to a
- Purchaser-other than a Designated Builder and shall terminate on December 31 of. such year.
~The Board inits sole discretion from time to time may change the Assessment Period.

67 Commencement Date of Assessment Obligation. Al Lots Within the Property
described.on Exhiblt A to this Declaration shall be subject to assessment upon the conveyance

_* of the first Lot to a Purchaser other than a Designated Builder. All Lots within the Additional
.. " Property annexed pursuant to Section 2.2 of this Declaration shall be subject to assessment
_upon the coriveyance to a Purchaser, other than a Designated Builder, of the first Lot within the
annexed propetrty. . If the amendment to this Detlarastion which annexes all or any part of the

Additional-Property divides the property being annexed:-into phases, then the Lots within each
phase will- be:subject to assessment when the first Lot.in the phase is conveyed to a Purchaser,
other than a Designated Builder. . B . :

. .6.8. " Rules Regardinig Billing and Collection Procedures. Annual Assessments
shall bé collected:-on.a monthly basis or such other basis as may be selected by-the Board.
Special Assessments may be collected as specified by the Board. The Board shall have the
right to adopt fules and regulations setting forth procedures for the levy of Assessments and for
thie billing and collection of the Assessments, provided that the procedures are not inconsistent
with the provisions of this Declaration. The failure of the Association to send abill to a Member
shall not. relieve any Member of fis liability for. any' Assessment or charge undet; this

| 'Decia(ation, but the Assessment Lien therefor shall not be foreclosed until the Member:fias

been given not less than thirty (30) days written notice prior to such foreclosure that the
Assessment:or any instaliment thereof is or will be due and of the amount owing. Such notice
may be given at any time prior to or-after delinquency of such payment:. The Association shall
be under no duty to refund any payments received by it even though the ownership of a Lot

changes during an Assessment Period, but successor Owners-of Lots shall be given credit for -
' prepayments; on.a prorated basis, made by prior Owners.

- 8.9 ,Ef'fect of Nonpayment of Assessments; Remedies of the Association.

, 6.0.1. -Any-Assessment, or any installment of an Assessment, not paid within
fifteen (15) days after the Assessment, or the installment of the Assessment, first became due
shall bear interest from the due date at the rate of twelve percent (12%) per annum or the
prevaling FHA/VA interest rate for new home loans, whichever is higher. In addition, the Board
may establish a late fee to be charged to any Owner who has not paid any -‘Assessment, or any

‘installment of an Assessment, within fifteen (15) days after such payment was-due. -

6.9.2. The Association shall have a lien on each Lot for: (i) all Assessments '

levied a"g'a‘m'st the Lot; (i) all interest, lien fees, late charges-and other fees and charges
assessed against the Lot or payable by the Owner of the Lot; (iii) all fines levied against the

" Owner of the Lot (iv) all attofneys' fees, court costs, title report fees, costs and fees charged by

any collection agency either to the Association or to an Owner and any other fees or costs

incurred by the Association in attempting to collect Assessments or other amounts due to the

Association by the Owner of a Lot; and (v) any amounts payable to the Association pursuant to

~Section 7.3 -or 7.4 of this Declaration. The Recording of this Declaration constitutes record
-notice- and perfection of the Assessment Lien.. The Association may, at its option, record a
Notice of Lien-sétting forth the .name of the delinquent. Qwner as shown in the records of the-

Association; the legal description or street address of the Lot against which: the Notice of Lien is

" Recorded-and tfie amount claimed to be past due as of the date of the Recgrding of the Notice
~ of Lien;-including interest, lien recording fees and reasonable attorneys' fees.” Before Recording
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any Notice of Lien against a Lot, the Assaciation shall make a writien demand to.the delinguent .
together with interest, late ‘charges and
reasonable ‘attorneys' fees, if any. The demand shall state the date and.:amount:of- the"
delinquency: ‘Each default shall constitute a separate basis for a demand, but.any number of
defaults may be included within the single demand. If the definquency.is-not paid within fifteen
(15) days after delivery of the demand, the Assodiation may proceed with Recording & Notice of

* Lien against the Lat.

- 5.9.3. The Assessment Lien shall have priority over all liens or claims except
for: (i) tax liens for real property taxes, (i) assessments in favor-of any municipal or other
governmental body; and (iii) the lien of any First Mortgage. ‘Any First Mortgagee or any other
Person acquiring title or ‘coming ‘into possession of a Lot through foreclosure of the First
Mortgage, _purchase. at a foreclosure sale or trustee's. sale,. or through any equivalent

- proceedings; 'such as, but not limited to, the taking of a deed in lisu of foreclosure, shall acquire

title free:.and. clear -of any claims for .unpaid assessments and charges against the Lot which
became -payable prior to the acquisition of such Lot by the First Mortgagee-or other Person.
Any Assessments -and charges against the Lot-which accrue prior to. such sale or transfer shall

remain the obligation of the defaulting Owner of the Lot. :

- 6.9.4." The Association-shall not be obligated to release the Assessment Lien
until all -delinquent Assessments, interest, lien fess, fines, reasonable attorneys' fees, court
costs, title report fees, collection” costs and all other sums paydble to the Association bysthe -
Owner of the Lot have been paid in full. ~ '

. 6.9.5. The Association shall have the right, at its option, to enforce collection: of -

an.yid_e‘ﬁnquent Assessments together with interest, lien fees, reasonable attorneys' fees and

any other-sums due to the Association in any manner allowed by law including, but not fimited

- to, (i) bringing: an action at jaw against the Owner personally. obligated to pay the delinquent
- “Assessments, and such action may be broughit without waiving the Assessment Lien securing
. the delinguent Assessments, or (if) bringing an action to foreclose the Assessment Lien against

the Lot in the manner provided by law for the foreclosure of a realty mortgagé.- The Association
shall have the power-to bid at any- foreclosure sale ‘and to purchase,_acqi.lire, hold, lease,
mortgage and convey any and all Lots purchased at such sale.

6.10: Evldéncé' of Payrﬁent of Assessments. Upon receipt of a written request by a

Member or any other Person, the Association, within a reasonable period of time thereafter,

shall.issue.to such Member or other Person a written certificate stating that all Assessments,

"interest and other fees and charges have been paid with respect to any specified Lot as of the

date of such certificate, or if all Assessments-have .not been paid, the amount of such

" Assessmeénts, interest, fees and charges due and payable as of such date. The Association or

Managing Agent may make a reasonable charge for the issuance of such. certificates, which
charges must be paid at the time the request for any -such certificate is. - made. Any such

. certificate, when duly issued as herein provided, shall be conclusive and binding with respect to

any matters-therein stated as against any bona fide Purchaser of, or lender on, the Lot in
question.- - ’ ‘ ‘ ‘ : - )

' 6.11. Purposes for which Association's Funds Ma Be Used. The Association
shall apply-all funds and property cdllected. and received by it (including the Assessments, fees,

loan proceeds, surplus funds and all funds ahd property, received by it from any. other source)
solely for the purpose of (i) discharging and performing-the Association's duties and obligations

.’ under: the: Project Documents; (ii) exercising the rights and powers granted to the Association
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under the- Pro;ect Documents (m) and providing for the common good and benefit of the Project
and the Owners and Résidents by devoting said funds and property to, among other things, the
" acquisition, constriiction, . alteration, maintenance, provision and operation, by any manner or
~ method whatsoever,.of any and all land, properties, improvements, facilities, services, projects,

programs,-studies and systems, within or without the Project and Common Area,-which may be
necessary, desirable or beneficial to the general common interests of the Project, the Owners
and the Residents.. The following are some, but not all, of the areas in which-the Association
may: seek:to ‘aid, promote and provide for such common benefit: maintenance of landscaping on .
Common Areas’. and public right-of-way and drainage areas within the Common Area, liability
insurance, commumcatlons utilities, pubhc services, safety and indemnification of officers and

dlreotors of the Assocxatlon

6 12. Surplus Funds The Assoma’uon sha“ not be obligated to spend in any year all
the: Assessments ahd other sums received by it in such year and may carry forward as surplus
any balances remaining. The Assoclation shall not be obligated to reduce the amount of the |
Annual.‘Assessment in the succeeding year if a surplus exists from a prior. year and the
. Assocnatson may carry-forward from year to year such surplus as the Board in its discretion may

" detefmineto 'be,.desirable for the greater ﬁnancxal security of the ‘Asgociation and the

accompiishment of its- purposes.

6.13. Working Capital Fund. To insure that the Asscciation shall have adequate
funds to meet its expenses or to purchase necessary equipment or services, each Purchaser .
(other than a Designated Builder) of a Lot from the Declarant or a Designated Builder shall:pay
to the "Association immediately upon becoming the Owner of the Lot a the sum equal to one-
fourth (1/4th). of the current Annual Assessment for the Lot. Funds paid to the Association
pursuant to this Section may be used by the Association for payment of operating expenses or
- any .other purpose permitted under the Project Documents. Payments made pursuant to this
Section. shall be nonrefundable and shall not be considered as an advance payment of any
Assessments levied. by the Assocnatlon pursuant to this Declaration. ,

. 6.14. Transfer Fee. Each Purchaser of a Lot .upon which a ReSIdentiaI Unit has been

constructed shall pay-to the Association immediately upon becoming the.Owner of the Lot a
transfer fee in such amount as is established from time to time by the Board (and not the
Managing Agent) but no transfer fee shall be payable with respect to the transfer of a Lot by the
Declarant ora DeSIgnated Builder to a Purchaser. '

6.15. - Notice and Quorum for Action Authonzed Under Sections 6.2.3(iii) and 6.5.
~Written notice of any meeting called for the purpose of taking action authorized under Sections
6.2.3(1ii) and 6.5 shall be sent to all Owners not.less than ten (10) days nor more than fifty (50)
days in advance of the meeting. At the first such meeting called, Owners holding sixty percent
(60%) of the votes- relative to the affairs of the Association shall constitute a quorum. In the
event there are .not enough’ Owners present or represented by proxy at the first meeting to
constitute a’quorum; a subsequent meeting or meetings may: be called subject to the same.

© . notice requirement and the required quorum at ‘each subsequent meeting shall be one-half of

the: reqmred quorum at the immediately preceding meeting. - No subsequent meeting . shall be
‘held more. than SIxty (60) days followmg the ;mmed|ately préceding meetmg '
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ARTICLE 7.
MAINTENANCE -

7.1, Areas of Association Responsibility. The “Association, or its duly delegated
representative, shall manage, maintain, - repair and ‘replace the Areas..of Association
Responsibility, and all Improvements located thereon, except for any part of the Areas of
Association ‘Respensibility which any governmental entity is maintaining. The. Board shall be
the sole judge as to the appropriate maintenance, repair and replacement- of all Areas of
Association Responsibility but all Areas of Association Responsibility, ‘and the Improvements
located thereon, shall be maintained in good condition and repair at all times. No Owner,
Resident or. other Person shall obstruct or interfere with the Association in the performance of
the Association's - maintenance, repair and replacement of the Areas .of Association
Responsibility, ~The Board may cause the Association to contract with. others for the
- performance of the maintenance and other obligations of the Association under this Article 7.

7.2. © Lots. Each Owner of a Lot shall be responsible for maintaining, repairing. or
replacing. his. Lot, and all buildings, Residential Units, landscaping or other- Improvements
situated thereon, except for any portion of the Lot which is. an Area’ of Association
Responsibility. All Lots, buildings, Residential Units, landscaping and other Improvements shall
at all times be kept in good condition and repair. All grass, hedges, shrubs, vines and plants:of
.any type on a Lot shall be irrigated, mowed, -trimmed and cut at regular intervals so as torbe -
maintained in a neat and attractive manner. Trees, shrubs, vines, plants and grass which die
shall-be promptly removed and replaced with fiving foliage of like kind, unless different foliage is
approved in writing by the Architectural Committee. ‘No yard equipment, wood piles or storage
" areas may be maintained so as to be Visible From Neighboring Property or streets. All Lots
“upon which no- Residential Units, buildings or other structures, landscaping or- Improvements
have been constructed shail be maintained in a weed free and attractive manner. '

: . \

73 Assessment of Certain Costs of Maintenance and Repair. ‘In the event that

the need for maintenance or repair of an Area of Association Responsibility is caused through
the willful or negligent act of any Owner, his family, Lessees, guests or invitees, the cost of such
maintenance or repairs shall be paid by such Owner to the Association-upon demand and
payment of such amounts shall be secured by the Assessment Lien. ' ,

_ 7.4.  Improper Maintenance and-Use of Lots. Inthe event any portion of any Lot is
so maintained as to present a public or private nuisance, or as to substantially detract from the
appearance or quality of the surrounding Lots or other areas of the Project that are substantially
affected thereby or related thereto, or in the event any portion of a Lot is being used in a manner
which violates this Declaration, or in the event the Owner of any Lot is failing to perform any of
its obligations under the Project Documents, the Board may make a finding to such effect,
specifying the particular condition or conditions which exist, and pursuant thereto give written
notice thereof to the. offending Owner that unless corrective action is taken within fifteen (15)

- days, the Board may cause such action to be taken at said Owners cost. If at'the expiration of
said fifteen (15) day period of time the requisite corrective action has not been taken, the Board
shall be authorized and empowered to cause such action to be taken and the cost thereof shall
be paid by -such-Owner to the Association upon demand and payment of such amounts shall be
secured by the Assessment Lien. ' : .

7;.’?5‘ " Installation of Landscaping. Within ninety (90) days after aqg}uii'ring a Lot upon
which a.:Re‘sjdent_i,al Unit has been constructed, each Owner shall install trees; plants and other
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| I'anvdscépir'\g- in‘ipfcﬁvements (together with-any spfinkler»system ordrip irrigation S'ysiem sufficienf

to water adequately the trees, plants or other landscaping improvements) on (i) that part of the
Lot which is between the street or public right-of-way adjacent to-the Lot and the exterior walls
of the :Residential Unit situated on the Lot,-except for any side or back yard of the Lot -which is

" completely--enclosed-by a wall or fence, and (ii) any public right-of-way- areas (other than

sidewalks-or bicycle ‘paths) lying between the front or side boundaries of such Lot and any

adjacent streét, except for any part of such area which is an Area of Association- Responsibility. -

Al such landscaping must be installed in accordance with plans and specifications approved by

-the A.I"Chi.teqtg,rél Committee pursuant to Section 4.1 of this Declaration.

ARTICLE 8.
INSURANCE
8.1, -,' Scog’é of Coverage. Commencing not later than the time of the first

available, the following insurance coverage. -

. conveyance -of a Lot to a Purchaser, the Association shall maintain, to the extent reasonably

: . 8.41. :Comprehensive general liability insurance in an amount detérmined by
the Board, but not less than One Million Dollats ($1,000,000). Such insurance shall cover all
occurrences commonly insured against for death, bodily injury and property damage arising; out
of or in connection with the use, ownership or maintenance of the Common Area, and alsoishall
include hired automobile and non-owned automobile coverages with cost liability endorsements
to cover liabilities of the Owners as a group to an Owner, : ‘

. 8.1:2; Property insurance on all Comm_on Area insuring againé‘t all risk of direct

- physical loss, insured against in an amount equal to the maximum insurable replacement value

of the Common Area, as determined by the Board; provided, however, that the total amount of

- . insurance after application of any deductibles shall be not less than one :hundred percent

(100%) of the current replacement cost of the insured property, exclusive of land, excavations,
foundations and 'Q‘_theri items normally excluded from a property policy; ' : -

'8.1.3.. Workmen's compensation insurance to the extent necessary to meet the

'reQUiref;r':ents' of the laws of the State of Arizona; and

- 8.1.4. Such other insurance as the Assoclation shall determine from time to time

to be appropriate to protect the Assoclation or the Owners.’

8.2, Po‘lléy Provisions. The insurance policies pt-Jrcvhased' by theAssooiation‘shall,

to the extent reasonably available, contain the following' provisions: (i) that there shall be no

subrogation with respect to the Association, its agents, servants and employees, with respect to
Owners and members of their household; (ii) no act or omission by any Owner, uniless acting
within “the scope -of his authority on behalf of the -Association, will void the policy or be a
condition to recovery on the policy; (iif) that the coverage afforded by.such policy shall not be
brought into- contribution or proration. with any insurance which may be purchased by Owners or
their mortgagees or -beneficiaries under deeds of trust; (iv) a “severability of interest"
endorsement whichshall preclude the insurer from denying the claim of an Qwner because of
the negligent acts’of the Association or other Owners; (v) a statement of the name of the
insured as the Association; and (vi) for policies of hazard insurance, a standard moartgagee

- clause peridin'g'that the insurance carrier shall notify the first mortgagee nam;gd in the policy at .
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leéé-t’ﬁ.t,hirt'yv(SO.) days'in advance of thé'éfféctiVe- date of any substantial" m_odifi,é_ation, -r'e'duction :

- or canceliation of the-policy..
83, ° Certificates of Insurance. An insurer that has issued an insurance policy under

this Article_shall issue a certificate or a memorandum of insurance to the Association and, upon

request, to-any Owner; mortgagee or beneficiary under a deed of trust: Any insurance obtained
pursuant fo this Article may not be canceled until thirty (30) days after notice-of the proposed

cancelfation has.-been .mailed to the. Association, each Owner and each mortgagee of

beneficiary. under-a deed of trust to whom certificates of insurance have been issued.

84, . payment of Premiums. The premiums for any .insurance: obtained by the
Association -pursuant to Section 8.1 of this Declaration shall be included in the budget of the
Association and shall be paid by the Assaociation. "’ ' .

8.5. . ‘Payment of Insurance Proceeds. With respect to any loss to any Common
Area covered by property insurance obtairied by. the Association in accordance with-this Article,
the loss shall be adjusted with the Association, and the insurance proceeds shall be payable to
the Association and not o any mortgagee or beneficiary Under a deed of trust. Subject to the

provisions of.S___ec"t_'ion 8.6 of this Declaration, the proceeds shall be disbursed:for the repair or
restoration-of the damage to the Common Area. : 3 .

8.6." . Repair and Replacement of Damaged or Destroyed Property. Any portion.of
the Comman-Area which is damaged or destroyed shall be repaired or replaced promptly by the
Association, unless (i) repair or replacement would be illegal under any state or local heaith or
safety statute or ordinance, or (ii) Owners representing at least eighty percent (80%) of the total
authorized votes in each Class of Membership of the Association vote not to rebuild. The cost
of repair-or replacement in excess of insurance proceeds and reserves shall be paid by the
Association. I -allof the Common Area’is not repaired or replaced, insurance proceeds
attributable to the damaged Common ‘Area shall be used to restore the damaged area to a
condition which is hot in violation of any state or local health or safety statute or ordinance and
the remainder of: the proceeds shall either (i) be retained by the Association as an additional
capital reserve, or. (il).be-used for payment of operating expenses of the Association if such
action ‘is approved by the affirmative vote or written consent, or any combination thereof, of
Mémbers representing more than fifty percent (50%) of the total authorized votes in sach Class

< qf.Membershi-b of the Association. 4 .
| ARTICLES.
ARCHITECTURAL COMMITTEE

9.1, Establishment. An Architectural Co'fnmittee shall be established to perform the

fuhctions ‘set forth in this -Declaration.. The Architectural Committee shall .adopt rules,

- regulations and guidelines for the performance of its duties, including procedures for the

preparation, submission and determination of the application for any approvals required by this
Declaration. The Architectural Committee shall consist of three (3) regular members and not
less than one alternate member. . All members and altermnates of the Architectural Committee
shall be appointed by the Declarant so long as Declarant owns any Lot or until such time as the

Declarant has relinquished its ‘appointment rights by a written Recorded instrument, at which -

time. the Designated- Builders, " if 'any, then owning Lots within the Project shall -appoint the
‘mertibers and alternates to the Architectural Committee which are mutually acceptable to all the
Designated =_B_ui_lders." In the event there are no Designated Builders owning:any Lo_t orif all the

oimn
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Des’igvnéted' :Builder,s‘ do not mutually agree upon the appointments, thereafter, the members of
the Architectural .Committee shall be appointed by the Board. .. Architectural -Committee

" members shall be appointed to one (1) year terms (or until replaced) Architectural Committee.

members may, but need not, be members of the Board. In the event of .a temporary or

permanent vacancy on the Architectural Committee, an alternate member selected by the Board

shall -serve .as a replacement until the next election or until the regular member is again
available.  ‘Members .of the Architectural Committee need not be. architects, -Owners or
Residents.and need not possess any special qualifications of any type. Architectural Committee
members -appointed: by Declarant -or the Designated Builder(s) need not-be Owners or

‘Residents.". The Declarant may voluntarily relinquish (either temporarily or permanently) its right

to. appoiﬁ.t all or some of the members of the Architectural Committee by. Recording an
amendment to the Declaration executed by the Declarant alone. :

.. 8.2 ,Meetinqs;'Guidelines. The Architectural Committee shall keep a record of the -
minutes of all meetings. A quorum for any meeting shall consist of a majority of the regular
members of the Architectural Committee and the concurrence of a majority of the regular
members shall be necessary for any decision of the Architectural Committee. Alternate .
member(s) maypatticipate . at any meeting in.lieu of any absent regular member(s), may
constitute a quorum by his (their) presence and shall have all of the authority of a regular

. member-while so participating. As provided in Sectlon 5.4, the Architectural Gommittee shall

promiulgate -Architecfural Guidelines to-be used in rendering decisions, including procedures:for:

- the preparation, submission and determination of applications for approval. The decision of the

Architectural Committee shall be final on all matters submitted to it pursuant to this Declaration.
Members of the Architectural Committee shall not be entitied to compensation for their services,
unless- otherwise ‘approved by the Board.. The Architectural Guidelines: shall interpret and
implement procedures for the Architectural Committee's review of, and the standards for
development within, the Project, including, but not limited to, architectural design, placement of
buildings, landscaping, plant selection, color schemes, exterior finishes and materials, signage,
wall design and-similar matters, and shall have the same force and effect as the Association
Rules. - The Architectural Guidelines may also include provisions requiring the establishment of
landscaping on parcels pursuant to specific.timetables. : '

0.3. Discretion of Committee. The Architectural Committee shall be under no duty

. or obligation to pass upon, approve or disapprove any structural stability matters or. matters

pertaining to the stability of footings or foundations or matters pertaining to geological conditions
involved in any foundation or-footings and may indicate on any plans or specifications or
drawings or other materials or in any certificate that the Architectural Committee has not passed

" upen, approved or disapproved any such feferred.to matters. All actions of the Architectural

Committee authorized under this Declaration, including without limitation the approval -or
disapproval of plans, specifications, drawings, plot plans, grading plans and height, as well as

" other matters in-which the Architectural Committee is authorized hereunder to act, shall be in
the ":sole. -and - compléte discretion of Architectural- Committee.  Neither the Architectural

Committee nor any member thereof shall be liable to any Ownet, or to any. other party, for any

(‘a).-."' th'e,appfovél or disabprbvéi of any plans, drawings or specifications, whether or
... not defective, : . . :

- .(b)"‘.'_,' 'th.e.constructio_n' or pérfofmance of any wbrli. whe'ther, or . not pursuant to
.. " approved plans, drawings and specifications; e '
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(C) _jthe development of any property W|th|n the Pro;ect

~(d)""'”fthe executlon of any estoppel cerhfrcate whether or not the facts thereln are ;
; ‘oorrect or : : '

(e) o the enforcement of this Declaratron and the Archltectural Gurdelunes

‘ provnded however, that with respect to the liability of an Arohttectural Commlttee member, such

member has acted in good faith on the basis of such information as may be actually possessed
by -him.. The’ approval by the Architectural- Committee of any. plans, specifications or other
matter.shall not be deemed to constitute a waiver of any right to withhold approval of any similar
plans, specifications or other matter subsequently submitted for approval. Subject to Section
9.1, the-voté or written consent of a majority of its regular members, at a meetrng or otheanse
shall constltute the: act of the Archrtectural Committee. .

9.4. -Response Within Forty-five (45) Days. Any approval required under this
Declaration by an. Architectural Committee shall not be withheld. unreasonably. The failure by
the Architectural Committee to approve. or disapprove a request within forty-five (45) days after
such request is flled with the Architectural Committee (or within any shorter*period of time set
forth in the applicable Architectural or Design Guidelines) shall constifute an.approval by the -
Architectural Committee. Notice of disapproval shall be written and it shall.set forth the reason
or reasons for the disapproval. Notw;thstandrng Section 10.14, no request shall be deemed
filed with the Architectural Committee until it is actually.received by the Architectural Committée,
and .all submissions to the Architectural Committee shall be made by certified mail or personal
delivery. After the expiration of one (1) year from the completion of cdnstruction of. any
structure, work, improvement or alteration, the said structure, work, improvement or alteration
shall, in favor of purchasers or encumbrancers in good. faith and for valug, be.deemed to be in-
compliance -with-this Declaration and the applicable Architectural Guideliries, unless. actual
notice. of non-compliance executed by the Architectural Committee shall appear of record in the-
office of the County Recorder of Mancopa County, or a complamt has been ﬂled to enforce

complrance

9. 5 Commlttee s Certrf:cate Any approval of any plans and spemﬂcatrons or other
matter by the Architectural Committee given or made pursuant to the provisions of this

" Declaration which is evidenced by a certificate signed by at least a majority of the members of

the Architectural Committee shall be irrevocable and not subject to change by the Architectural

Committee.” Any stch certificate may be conclusively relied upon by all-parties, in¢luding, but
" not limited fo, any Owner, tenant or purchaser of any Lot or of any intefest therein; by any

lender taking any Lot as security; and by any title insurance company. Any such certificate may
be Recorded by the: Archltectural Commrttee S

9 6. Fee The Board may estabtlsh a reasonable processrng fee to defer the costs of
the Assocsatton and the Architectural Committee in considering any requests for approvals
subm|tted to rt WhICh fee shall be pard at the time the request for approval is submltted

'ARTICLE 10.
. GENERAL PROVISIONS

10 1 Enforcement The Assocratron or any Owner, subject fo the dlspute resolution
prowsnons of Sectron 10.19, shall have the nght to enforce the Project Documents in any
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manner provided for in the Project Documents or by law or in equity, including, but not limited to,
an action to.obtain, an injunction. to compel removal of any .Improvements constructed. in

violation of this Declaration or to otherwise compel compliance with the Project Documents. -

The failure of the Association or an Owner o take eriforcement action with respect to a violation
of the Project. Documents shall not constitute or be deemed a waiver of the right of the
Association or. any Owner to enforce the Project Documents in the future. If any lawsuit is filed

by.the Association-or by any Owner o enforce the provisions of the Project Documents or inany

. other manner arising out of the Project Documents.or the operations of the Association, the
prevailing party in such action shall be entitled to recover from the other party all attorney fees
incurred. by the prevalling party in the -action. In addition to any other rights or remedies
available to the Association pursuant to the Project Documents or at law or in equity, the Board
shall have the power to levy reasonable fines against an Owner for a violation of the Project
Documents by the Owner, a Lessee of the Owner or, in the.case of a Residential Lot, by a

Resident of the Owner's Lot, provided the Owner is given notice and an opportunity to be heard.

10.2. Term: Method of Termination. This Declaration shall continue in full force and
effect for a term of twenty. (20) years from the date this Declaration is Recorded, after which
time, this Declaration shall be automatically extended for successive periods of ten, (10) years
each. This Declaration may be terminated at any time if such termination is approved by the
affirmative vote or ‘written consent, or any combination thereof, of the Owners representing
ninety percent (90%) or more of the total authorized votes in each class of - membership. : lfithe
necessary votes and consents are obtained, or upon any automatic termination as described
above, the Board shall cause to be Recorded a Certificate of Termination, duly signed by: the
Presiderit or Vice President and attested by the Secretary- or Assistant Secretary of the
Association, with their signatures acknowledged. Thereupon, this Declaration shall have  no
further force and effect, and the Association shall be dissolved pursuant to the terms set forth in

its Articles and its assets shall be dedicated to a governmental body or conveyed to a nonprofit .

organization .with similar purposes which organization shall assume .the duty to operate and
maintain the Areas of Association Responsibility. : :

' 10.3. . Amendments.

10.3.1. Except for amendments made pursuant fo Section 10.3.2 or 10.3.5 of
this Declaration, -and subject to Sections 10.3.3, 10.3.4 and 10.3.8, the Declaration may be
amendéed only with-the-written approval or the affirmative vote, or any combination thereof, of
Owners representing not less than seventy-five percent (75%) of the total authorized votes in

- each class of membership. ' . :

10.3.2. The Declarant, so long as the. Declarant owns any Lot, and if Declarant

does not own a Lot, then the Designated Builder(s), if any, then-owning Lot(s) within the Project
so long as the Designated Builders act together in a manner mutually acceptable to all
Designated Builders owning Lots within the Project, and if there are no Designated Builder(s)
‘owning any. Lot, thereafter the Board, may amend this Declaration or the Plat without obtaining

"the approval or consent of any Owner or First Mortgagee to conform this Declaration or the Plat

to the requirements or guidelines of the Federal National Mortgage Association, the Federal

Home Loan:Mortgage Company, the- FHA, the VA or. any federal, state or-lacal governmental
~ agency whose approval of the Project, the Plat or the Project Documents is required by law or
requested by the Declarant, Designated Builders or the-Board. . . C ‘

10:3.3.So long as the Declarant owné any Lot, any amendment to this

Dec|argti§j_n_'must be approved in writing by the Declarant. If Deqlaran_i does not-own a Lot but a
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,De'si'gnaiediéuilde'r:.owns any Lot, any éméhdment to this Declaration must be approved in

writing by the Designaled Builder(s) then owning Lots. . ..

. 10:3.4.80 long as there is a Class ‘B Membership in the" Association, any

o ~ahﬁéhdment to this Declaration must have the prior written approval of the FHA or the VA. .

o 10.3.5. The Declarant, so long as the Declarant owns any Lot, the Designated .
~ Builder(s), if any, then owning any Lot if Declarant does not own a Lot, and thereafter the Board, -
: may amend this Declaration without the consent of any .other Owner, mortgagee or beneficiary

to correct any error or inconsistency in the Declaration.

. "10.3.8. So long as the Declarant owns any Lot subject to this Declaration, any
amendment to this Declaration shall be signed by Declarant and Recorded in the records of

" Maricopa .County, Arizona. At any time the Declarant does not own at least one of the Lots

subject to this Declaration, any amendment approved pursuant to -Section 10.3.1 of this
Declaration or by the Board pursuant to Section 10.3.2 or 10.3.5 of this Declaration shall be
signed by the President or Vice President of the Association and shall be Recorded with the
County Recorder, of Maricopa Gounty, Arizona, and any such amendment shall certify that the
amendment has been approved as required by this Section. Any amendiment made by the
Declarant pursuant to Section 10.3.2 or 10.3.5 of .this. Declaration shall be signed by the
Declarant and Retorded with the County Recorder of Maricopa. County; Arizona. .~ Any
amendment-made by the Designated Builder(s) pursuant to Section 10.3.2 or 10.3.5 of‘this
Declaration shall be signed by the Designated Builders. and Recorded with the County Recorder
of .Maricapa County, Arizona. Unless a later effective date is provided for in the amendment,
any amendment;to-this- Declaration shall be effective upon the Recording of the amendment.

- An amenidirient efféctuated in accordance with this Section 10 may amend this Declaration and

any ‘terfn;;covenarit, .condition, restriction or easement herein(other than. Sections 5.8(i) and

- 6:3) in"a nop-uniform-manner with respect to some or all of the Lots and other Property subject
" hersto. - T : S Co -

1.-’0l4'.' 'Ri_qh»fs of First Martgagees.

10.4;1."Any First Morfgagee will, upon written request, be entitied to: (i) inspect

the books and records of the Association during normal business hours; (i) receive within ninety
(90) days following. the end of any fiscal year -of the Association; a financial statement of the
Association for the. immediately preceding fiscal year of the Association, free of charge to the
requesting party; and (iii) receive written notice: of all meetings of the Members of the

~ Association and be permitted to designate a representative to attend all such meetings.

, 10.4.2. No Lot shall be partitioned or su‘bdivided without the prior written approval
of thé holder of any.First Mortgage on such Lot. o

110,4.3.For purposes of this Section 10.4.3, First Mortgagee .shall mean the
holder of a First Mortgage who has given the Association written notice of such holder's address
and its desire to participate in the following actions. Unless at least two-thirds (2/3) of the First

Mortgagees (based upon one vote for each First Mortgage owned) of Owners (other than the.

Declarant, developer. or Designated Builder) of at least two-thirds (2/3) of the Lots have given
their prior written approval, the Association shall not be entitled to: i :

o L ‘(i»),'j,.'r”- - Seek to abandon, pértj'tion, subdivide, sell or t’ransférg.;atne‘Common Area -

: ,E_)\:[med, direetly or indirectly, by the Association for the benefit of the.Lots. The granting
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. of easements for public utilities or for other public purposes consistent.with the intended

‘use of such Common Area shall not be deemed a transfer within the. mieaning .of this -

© Section; .

. other charges which may be levied against an Owner; :

- (i) .- .Change, waive or abandon any schemé or regulations; :or. ehforcement

. thereof, ‘pertaining to the architectural design or.the exterior appearance.of Lots or the -

maintenance of the Common Area;

(iv) - Fail to maintain fire and extended coverage insurance on.Common Area '

~ on current replacement cost hasis in an amount of at least one hundred percent (100%)
of insurable value; o _ S -

. W) .- ’Useihazard insurance proceeds -for losses to any Common Area other
. than for the re_pair, replacement or reconstruction of such Common Area.

' . 1 044 No provision of this Degclaration gives or shall be 'const'rued:as“"giving' any
Owner or other Person priority over any rights of a First Mortgagee of a Lot in the case of the

distribution. to. such Owner of insurance proceeds or condemnation awards for losses to-or.

taking of the Common Area. :

.~ 10.4.5. Any First Mortgagee. who receives a- written request from the Board to
respond to or consent to any action requiring the- consent of the -First Mortgagee shall be
deemed. to have. approved such action If the Association has not received a negative written
response from such First Mortgagee within thirty (30) days of the date of the Assoclation's

10.4.6. In the event of any conflict or inconsistency between the provisions of this
Section and any other provision of the Project Documents, the provisions of this Section shall
prevail; provided; however, that in the event of- any conflict or inconsistency between the
provisions of this Section and any other provisions of the Project Documents with respect to the
number or percentage of Owners or First Mortgagees that must consent to (i) a amendment of
the Declaration, Articles or Bylaws, (i) a termination of the Project, or (iii) certain actions of the
Association as specified in Section 10.4.3 of this Declaration, the provision requiring the

. consent of the greatest number or percentage of Owners or First. Mortgagees shall prevail;

provided, however, that the Declarant, so long as the Declarant owns any Lot;"and thereafter,
the-Board, without.the consent of any Owner or First Mortgagee being required, shall have the

right to amend this Declaration, the Articles or ‘the Bylaws to' conform this Declaration, the

Articles or the Bylaws-to the requirements or guidelines of the Federal National Mortgage
Association, the Federal Home Loan Mortgage Corporation, the FHA, the VA or any federal,
state” or- local governmental agency whose approval of the Project, the Plat or the Project
Documents is.required or requested by the Declarant or the Board. o '

v '10;5.‘ Iﬁfergrétatlon. Except for judicial construction, the -Association shall have the
excliisivé right to- construe and Interpret the provisions of this Declaration. 1n the absence of

any- adjudication to the contrary by a. court of - competent jurisdiction, .the Association's

construction or inferpretation of the prov_lsioné hereof shall be final, conclusive.and binding as to
all Persons and-property benefited or bound by this' Declaration.. In the evént of any conflict

' between this Declaration and. the Articles, Bylaws, Association Rules, Archiféctural.GuideIines

v
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dr-Deéigfri;}.,Gf'L'l'idélinps. this Declaration shall control. 1n the event of any coriflict between the

d ithe-| In the event of any conflict between the
" Bylaws.and the ‘Association-Rules, Architectural Guidelines or Design Guidelines, the Bylaws
~shallcontrok-. .~ SRR ; ' A ‘

Articles_and ithe-Bylaws, the Articles shall-control.

“'1;0;‘_6;‘ ) Sévétébﬂity. Any determination by any court of combetent jurisdiction that aﬁy

provision of: this - Declaration is invalid or. unenforceable -shall ‘not affect. the validity or
enforceability, of any ‘of the other provisions hereof. '

10;7." Rule Against Perpetulties. If any interest purported to be created‘Aby this
Declaration is challenged under the rule against perpetuities or any related rule, the interest
shall. be construed as.becoming vaid and of no effect as of the end of the: applicable period of

'~perp-étu,itiés,-;;co_mputed from the date when the period of perpetuities starts-to run on the -

challenged interest. The “lives in being" for computing the period of perpétuities shall be (i)
~ those-which would be used in determining the validity of the challenged interest, plus (ii) those
of the issué of the Board who are living at the time the period of perpetuities starts to run on the

challenged interest. . -

. 10.8.. Change of Circumstances. Except as othérwise expressly provided in this
Declaration, no change of conditions or circumstances shall operate to extinguish, terminate or
~modify any of the provisions of this Declaration. . :

: 10.9. Notice of Violation. Ubon fifteen (15) days prior written notice to the Owner, the
Association shall have the right to Record a written notice of a violation by any Owner: or
Resident of any restriction or other provision of the Project. Documents. The notice shall be

executed by-an officer or the Managing Agent of the Association and shalt-contain substantially -
the following information:- (i) the name of the Owner or Resident violating, or responsible for the .

violation of, the Project Documents; (i) the legal description of the Lot against which the notice
is-being-Recorded; (iii) a brief description of the nature of the violation; (iv) a statement that the
" notice is being Recorded by the Association pursuant to this Declaration; and (v) a statement of

the specific’ steps which must be taken by the Owner or occupant to cure the violation.
Recordation of a notice of violation shall serve as notice to the Owner and Resident, and any
subsequent purchaser of the Lot, that there is such a violation. If, after the recordation of such
. notice, it is. determined by the Association that the violation referred to in the notice does not
exist or that the violation referred to in the notice has been cured, the Association shall record a
notice of compliance which shall state the legal description of the Lot against which the notice of
violation was Recorded, and the recording data-of the notice of violation, and shall state that the
violation referred to in the notice of violation had been cured or that the violation did not exist.
Failure by the Association to record a notice of violation shall not constitute a waiver of any such
violation, :constitute-any evidence that no violation exists with respect to a particular Lot or

constititte a waiver of any right of the Association 1o enforce the Project Documents. -

" .10.10. Laws, Ordinances and Regulations.

. 10,10.1.. The covenants, conditions and restrictions set forth in this
Declaration:are independent of the obligation-of the Owners and other Persons to comply with
allapplicable- laws; -ordinances and regulations; and compliance with this Declaration- shall not
relieve an Owner-or any other Person from the obligation also to comply with altapplicable laws,
ordinances.and regulations. - : T o :

C’.a'c_%u:s- Pa_rk‘ IR . : : 32 300881.4\16461-000\6g5t04 (7/16/2001)




20010932612 ©

: 7. 10.40.2. .. Any violation of any state, municipal or local Jaw, ordinance or
‘'regulation pertaining to the ownership, occupation or use ‘of any property.within the Property is . .
_herebydeclared to be a violation of this Declaration and subject to any or all of the enforcement
procedures set-forth herein. ; o o -

‘ 10.11. References to this Declaration in Deeds. Deeds to.and instruments affecting
any Lot o any-other part of the' Project may contain the covenants, conditions and restrictions
he.re.ih set-forth by réference to-this Declaration; but.regardless of whether any-such reference is
made. in-any deed or-instrument, each and all of the provisions of this: Declaration shall be
- binding uponthe grantee-Owner or other Person claiming through any instrument and his heirs,

executors, administrators, successors and assigns.

: 10.12.- Gender_and Number. Wherever the context of this Declaration so requires,

words. used in the masculine gender shall include the feminine and neuter genders; words used
in the neuter gender shall include the masculine and feminine genders; words in the singular
- ‘shall in¢lude the plural; and words in the plural shall include the singular.

. 10.13. Captions and Titles. All captions, titles or headings of the Articles and Sections
in this Declaration are for the purpose of reference and convenience only:and aré not to be
deemed, to. [imit,: modify .or otherwise affect any of the provisions hereof -or to be used in
- defermining the intent or context thereof. : ' - :

_ 10.14. Notices. If notice of any action or proposed action by the Board or any
committee or of any meeting is required by applicable law, this Declaration or resolution of the
Board to be given to any Owner, Lessee or Resident, then, unless otherwise specified herein or
~in the: resolution of the Board, such notice shall be in writing and shall be deemed to be
delivered upon personal delivery or upon being deposited in a regularly maintained receplacle
for the United States mail, first class postage prepaid, addressed to the Owner, Lessee or
Resident-at the last known address set forth in the records of the Association, or if personal
. delivery is not reasonably: possible and there is no address for such-Owner, Lessee or Resident
inthe records, of the Association, such notice-requirement shall be deemed satisfied if notice of.
" such action or meefing is published once in any newspaper in general circulation within
Maricopa County. This Section shall not be construed to require that any natice be given if not
otherwise -required -and shall not prohibit satisfaction of any notice requirement in any other
manner. . - o ' : ;

10.15. No_Absolute Liability.. No 'provision of the Project’ Documents shall be
interpreted or construed as imposing on Owners absolute liability for damage to the Common

~ Area or the Lots. Owners shall be responsible only for damage to the Common Area or Lots
caused by the Owners' negligence or intentional acts. o

10.16. Indemnification. The Association shall indemnify each and every officer and
diréétor of the Association, each and every member of the Architectural Committee, and each
and every member of any committee’ appointed by the Board (including, for purposes of this
~ Section, former officers and directors of the. Association, former members of the Architectural.
Committee, and former members of committees -appointed by the Board) (callectively,
"Association Officials" and individually an "Association Official”) against any and all
expenses, including attorneys' fees, -reasonably incurred: by or imposed ‘upon-an Association
.Official in .connectiori with any. action, suit or other proceedings (including settlement of any suit
or proceeding, if-approved by the Board serving at the time of such settlement) to which he or -
" she may be apart by reason of being or having.peen an Association Official,-except for his or
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vhe'r own' individual willful .misfeéséncé, malfeasance, misconduct or bad faith. 'N'o Association
Official shall have any personal liability with respect to any contract or other commitment made

" by them or action.taken by them, in good faith, on behalf of the Association (except indirectly to
the extent that stich Association Official may also be a Member of the Association and therefore -
subject to Assessments hereunder to fund a’liability of the Association), and the Association

shall indemnify and :forever hold each such Association Official free and harmless from and
against any and all-liability to others on account of any such contract, commitment or action,
Any right to: indemnification” provided for- herein shall not be exclusive of any other rights to
which any Association Official may be entitled. If the Board deems it appropriate, in its sole

discretion, the Assagiation may @dvance funds to or for the benefit of any Association Official

~ who may' be entitied to indemnification hereunder to enable such Assaciation Official to meet
- 6n-going costs and ‘expenses by defending himself or herself in any action or proceedings

brought against such Association Official by reason of his or her being, or having been, an

Association Official. Inthe event it is ultimately determined that.an Association'Official to whom, -

or for whose bensfit, funds were advanced pursuant to the preceding sentence does not qualify

* for indemnification- pursuant to this Section 10.16 or otherwise under the Articles, Bylaws or

applicable law, such Association Official shall promptly upon demand repay to the Association
the total of .sUc_h-ﬁ;JndS' advanced by the Association to him or her, or for his.q.r:"_ her henefit, with
interest thereon'(should the Board so elect) at a rate not to exceed twelve ‘percent (12%) per

~“annum from'the date(s) advanced until paid.

-".10..1?. FHA/VA Appfo'vaL So long as there is' a Class B Membership in the
Association, the following actions shall require the prior written approval of the FHA and/or-the

VA: annexation of additional properties, mortgaging of Common Areas, dedication of Common

Areas, ‘mergers and consolidations of " the Association, dissolution and amendment of the
Articles-and-any amendment to this Declaration. - S

‘10..18..-‘References to FHA and VA. In various places throughout the Project

"Documaénts, references are made to the FHA and the VA and, in particular, to various consents.

or approvals required of either or both of such agencies, Such references are included so as to
cause the Project'Documents 10 meet certain requirements of such agencies should Declarant
request approval of the Project by either or-both of those agencies: However, Declarant shall
have no obligation to request approval of the Project by either or both of 'such.agencies. Unless
and until the FHA or the VA have approved the Project as acceptable for insured or guaranteed

Jloans, and at any time during which such approval, once given, has been revoked, withdrawn,

canceled or suspended and there are no .outstanding mortgages or deeds of trust Recorded
against a Lot to secure payment of an insured or guaranteed loan by either of sych agencies, all

references. hereir and elsewhere in the. other. Project Documents to required. approvals or

consents of such agencies shall be-deemed nult and void and of no force and effect.

110.19. Disputé Resolution,

40491 Consensus for Association Action.

(a) - Except as provided in this Section -10.19, the Aséociation may not -

. commeénce: a legal proceeding or an action -under this Section 10.19 without the
. approval or-affirmative vote of Owners representing not less than two-thirds (2/3) of the
total authorized votes in each class. of membership. - A -Member holding a proxy or
_otherwise representing Lots owned by Owners other. than the voting ‘Member shall not

-vote in-faver: of bringing or prosecuting any stich proceeding unless_alithorized to do so
. by a'vote of Owners of two-thirds-of the-total number of Lots represented by the voting -
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O : Membér:“ This' Section-10.19 shali not apply, however, to (i) actions brought by the - ;’5
' - Agsoiation to enforce Project Documents (including, without limitation, the foreclosure o
of liens); (if).the imposition and coliection of assessments; (iif) proceedings involving i

challenges to ad valorem taxation; or (iv). éounterclaims brought by the-Association” in
proceedings instituted againstit. - . : I - .
-~ (b) .- Prior to the Association or any Owner commencing any proceeding to
~ which Declarant or a Designated Builderis a party, including but not limited to an alleged
defect of any. Improvement, Declarant or. the Designated Builder as’ the case may be
shall have the right to be heard by the Owners, or the particular Owner, and to access,
‘indpect, carrect the condition of, or redesign any portion of any Improvement as to which
a defect is alleged or otherwise correct the alleged dispute. :

10192,  Alternative Method of Resolving Disputes. . 'Declarant, its
'officers,‘directors,"employees and agents; the Assoclation, its officers, directors, committee .
+ members and’ other Association QOfficials; all Owners and other persons, subject to this.
Declaration; any Designated Builder, its officers, directors, employees and agents; and any
person not otheryise subject to this Declaration who agrees to submit to this Section 10.19
(each such entity being referred to as a "Bound Party”) agree to encouraége thé amicable
resolution.of disputes, without the emotional and. financial costs of litigation. ,Accordlngly, each -
Bound Party:covendnts and agrees to submit those claims, grievances or disputes described:in
Section 10.19.3{collectively, "Claims"} to the procedures set forth in Section 10.19.4. '

10.49.3. . Claims. Unless specifically exempted below, all Claims between
any of the Bound Parties regardless of how the same might have arisen or on what it might be
@ ‘based including, but.not limited to, Claims (a) arising out of or relating to.the interpretation, .
application or enforcement of the Project Documents or the rights, obligations and duties of any
Botind -Party. under the Project Documents; (b) relating to the -design or construction of
Improvements; or-(c) based upon any statements, representations, promises, warranties, or
' other - communications made by or on behalf of any Bound Party shall be subject to the
provisions-of-Section 10.19.4. ‘ ' .
- Notwithstanding the above, unless all parties thereto otherwise agree, the following shall
not be Claims and shall not be subject to the provisions of Section 10.194. '

© (a) . any suit by the Association agaihst 'any'Bou'nd Party to .enforce the
provisions of Article 6 (Assessments); : ‘ :

. (b) . anysuitbythe Association or. Declarant to obtain a temporary restraining
order- ar injunction (or equivalent emergency equitable relief) and such other ancillary
relief-as the court may deem necessary to maintain the status quo and preserve the

 Association’s ability. to-act under the provisions of. Article 4 (Architecture, Landscaping,

" Use and Conduct); ' ’ o o

- . (c) . any suit between or among Owners, which does not include Declarant, a
Designated  Builder or the. Association as. a party; if such suit asserts a Claim which

" would constitute a cause of action independent of the Project Documerits; :

A~ »;'(_d),'f'_._;_any suit in which any .iﬂnd'i,'s,pensable party’is n{)fa Boun‘d'P‘art'y; and
O L (e) any suit as to which any applicable statute of limitations has expired:
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-~ dispute resolution procedures set forth in Section 10.19.4.

- : T 0194 . Mandatory Procedures. .

A (a) " Notice. Any Bound Party havin.g‘a Cléim (f’Claimant") against any other

.. 'Bound Party(“Respondent") (the. Claimant and the Respondent referred to herein
jbeings}f‘i‘ndiyi_d‘_ﬂally, as .a "Party,". or, collectively, as the “Parties”) shall notify each
..Rga‘gpjsqn‘deht.f_in' writing (the "Notice"), stating plainly and concisely:

(i) - the nature of ihe Cla‘im}' ingluding the perso:ns‘-‘involv'ed' and

‘_ “Respondent's role in the Claim; -

() the legal basis of the Claim.(i.e., the specific a,ut'hbrity out of which .
- the Claim arises); o ‘ -

(i) | ~ the proposed remedy; and

. ™. () the fact that Claimant will meet with Respondent to “discuss in

- :~ngod faith ways to resolve the Claim.

(b) ' Negotiatioh-,and:M'ediatlon.

(i) The Parties shall make every reasonable effort to meet in persbn;

'én‘d'_ confer for the purpose of resolving the Claim by good faith. negotiation. If
requested in writing, accompanied by a copy of the Notice, the Board may
appoint a representative to assist the Parties in negotiation.

. (i) - If the Parties do not resolve the Claim within thirty(30) days after
" the date of the Notice (or within such other period as may be agreed upon by the

Parties) ("Termination of Negotiations"), Claimant shall have thirty (30) days to
submit the Claim to mediation under the-auspices of the Amsrican Arbitration

. ‘Association ("AAA") in accordance with the AAA's Commercial .or Construction

industry Mediation Rules, as appropriate.

(iiiy - If Claimant does not sﬁbmi.t the Claim to mediation within such
time, or. does not appedr for theé mediation, Claimant shall be deemed to have
‘waived the Claim, and Respondent shall be released and discharged from any

. and.all liability to Claimant on account of such Claim; provided, nothing herein

. shall release or discharge Respondent from any liability to any Person other than

" to by. the Parties, the mediator shall issue a noti

the. Claimant.

(iv) .Any-' settlement of the_Clairri through mediation shall be

documented in writing by the-mediator and signed by the Parties. If the Parties
do not settle the Claim within ninety (90) days after submission of the matter to

" the rnediation, of within such other time as determined by the mediator or agreed

.

ce.of termination of the mediation

. proceedings ("Termination of Mediation"). * The Te‘rmina'fion-' of Mediation
.- -notice shall set forth ‘that: the Parties-are at-an” impasse- and the date that
. mediation was terminated. e L :
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- . 'Each Party shall bear its own costs of the mediation, including attorneys' fees,

and éach-Party shall share equally-all charges rendered by the mediator. If the Parties

_agree.to a-resolution of any Claim through negotiation or mediation in accordance with

. .Section 10.19.4 and any Party thereafter fails to abide by the terms of such agreement,
“then ‘any other. Party may file suit or initiate arbitration proceedings to enforce such
‘agreement :without the need to again comply. with the procedures set forth in ‘Section -

10.19.4. In-such event, the Party taking action to enforce the agreement shall be entitled

~ to-recover from.the non-complying Party (or if more than one non-complying, from all
such Parties-pro rata) all costs incurred in enforcing such agreement, including without -
“limitation, attorneys" fees and court costs. ' :

(c) * Binding Arbitration.

N () Upon Termination of Mediation, "Claimant shall. thereafter be
entitied to initiate final, binding arbitration of the Claim under the auspices of the
AAA [in accordance with the AAA's Commercial or Construction Industry
Arbitration Rules, as appropriate. Such claims shall hot be decided by or in a
court of law. Any judgment upon the award rendered by the -arbitrator may be
-erifered in and enforced by any court having jurisdiction over such Claim. If the
. claimed amount exceeds $250,000, the dispute shall be heard.and determined
by three arbitrators. Otherwise,-unless mutually agreed to by the parties, there
shall be one arbitrator: Arbitrators shall-have expertise in the area(s) of dispute,
which may include legal expertise if legal issues are involved. ;. '

(i) If Claimant does not submit the Claim to arbi'tl-'ation within sixty
(60) days after receipt of the Termination of Mediation, or does riot appear for.the

arbitration, Claimant shall be deemed to have waived the Claim, and Respondent.

shall be released and discharged from any and all liability to Claimant on.account
. of such Claim; provided, nothing herein shall release or discharge . Respondent
from any liabllity to any Person other than the Claimant. :

" (i)  Each Party shall bear its own costs and expenses and an equal
share of the arbitrator's and administrative fees of arbitration.: . Notwithstanding
the foregoing, if a Party unsuccessfully contests ‘the validity or scope- of
arbitration in a court of law, the non-contesting party -shall be awarded
reasonable attorneys' fees and expenses incurred in defending. such contest. "All
decisions respecting the- arbitrability of any Claim 'shall be decided by the
arbitrator(s). _

(iv) The aWérd of the- arbitrator(s) shall be accompanied by detailed

¢ written findings of fact and conclusions of law. Exceptas may be:required by law

*.or for confirmation of an award, neither a Party nor an.arbitrator may disclose the

existence, content, o results of any arbitration hereunder without the prior written
consent of both parties. a S

Cactus Paik ' 37 300881.4\16461-009\6g5104 (7/16/2001)




Ie

o

20010932612 -

10195

Amendrient of Section 10.19. Without the exp'réss prior witten -
consent of Declarant and the Designated Builders, Section 10.19 may not be amended for a
’ perlod of twenty (20) years from the eﬁecﬂve date of thls Declarahon

LENNAR COMMUNITIES DEVELOPMENT INC.,
" a Delaware /cqrporatlon

/ Q/ z%k /[/L\Z'[‘Mﬁ

lts: - //f & JRE =
 STATE OF -'A'Rlzo‘NiA )
) ss.
County of Marlcopa )
The foregomg mstrument was acknowiedged before me this@z day of AUC JSt
2001, by Moy M. Jones L the I Ce viesidart - of
LENNAR COMMUNITIES DEVELOPMENT INC., a Delaware corporation, for and on behalfof
the corporation ‘
\Xanﬂa'\ &@uvﬂk
S : - Notary Pubhc B
My Co,mmlegl»qq__,gxplres: \CQ) a1 okt -—rrl
oL i)\ DEANNAL POWELL |
. . »f NOTARY PUHLKS - ARZONA | -
Ny MARICOPACOUNTY |.
Mvc‘memmwm '
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EXHIBITA

Legal Description

" Lots % ihrough 196, inclusive, ‘of Dysart & Cactus, Parcel 1, according to the
.- platof record In the office of the. County Recorder of Maricopa County,:Arizona,
- in Book 584 of Maps; page 22.- S o

o Lots197 fhrdhgh 301, inclusive, of Dysért & Gactus, Parcel 2, according to the
- 'plat of record, in the office of the County Recorder of Maricopa County, Arizona,
- 'in-Book 564 of Maps, page 23. | | | |

Lots302 ihrough 453, inclusive, of Dysart & Cactus, Parcel 3, according to the

"1. ' -plat.of record In the office of the County Recorder of Maricopa County,. Arizona,
: _.iri.quc'__):'k_QQé}'.Qf Maps, page.24. ' K : '

)

" Lofs 454 throtigh 615, inclusive, of Dysart & Cactus, Parcel 4, according to the
- plat of recorqin the office of the County Recorder of Maricopa County, Arizona,
" in"Book 565 of Maps, page 32. : S ,
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' Legal Descrlptlon Additlonal Property

Lots 616 through 744 inclusive, of Dysart & Cactus Parcel 5, accordmg‘to tho niat of record In
the offuce of the County Recarder of Marlcopa County, Anzona in. Book 565 of Maps page 29,

: Lots 745 through 941 mcluswe of Dysart & Cactus Parcel 6 accordmg to the: plat of record in’
the ofﬂce of the County Recorder of Mancopa County. Arlzona in Book 565 of Maps page 30
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