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ARTICLE I 

DEFINITIONS 

Section 1. "Articles of Incorporation" or "Articlesti shall mean and 
refer to the Articles of Incorporation of the Association, as amended from 
time to time. 

Section 2. nAssociation" shall mean and refer to Lake Mirage 
Homeowners Association, an Arizona nonprofit corporation, its successors 
and assigns. 

Section 3. "Board" or "Board of DirectorsN- shall mean and refer to 
the Board of Directors of the Association. 

Section 4. wBylawsu shall mean and refer to the Bylaws of the 
Association, .. - as amended from time to time. 

Section 5. 'Common Area" shall mean and refer to all real property, 
including the improvements and personal property located thereon, owned by 
the Association for the common use and enjoyment of the Owners. The 
Common Area to be owned by the Association at the time of the conveyance 
of the first Lot and the intended purpose thereof is described as follows, 
with the intended purpose of each tract being more fully set forth on the . . 
Plat: 

Tracts "A" and "1" as set forth on the Plat--open space and 
landscape areas (to be maintained by the Association as set 
forth in this Declaration) 

Tract V3" as set forth on the Plat--recreation area, open 
space and landscape area (to be maintained by the Association 
as set forth in this Declaration) 

Tract "C",  @ID" and "E" as set forth on the Plat--landscape, 
drainage, private and public utility and pedestrian access 
areas (to be maintained as set forth in the Islands 
Declaration) 

Tract "F" as set forth on the Plat--lake area for recreational 
purposes and retention of storm water (to be maintained as set 
forth in the Islands Declaration) 

Tracts and "H" as set forth on the Plat--landscape, 
drainage, private and public utility, pedestrian and water 
access areas (to be maintained as set forth in the Islands 
Declaration). 

Section 6. "Constituent Documentsti shall mean and refer to this 
Declaration, the Articles of Incorporation and By1 aws of the Association, 
the Plat, the rules and regulations of the Association and all other 
documents governing the Property, the Association and its members. 
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Section 7. Weclarant" shall  mean and refer to  the above recited 

Declarant or any person t o  whom Declarant's r ights  hereunder a re  
specif ical ly  assigned by recorded instrument. Unless so specif ical ly  
assigned, no other person shall be entitled t o  exercise the r ights  
reserved t o  the Declarant hereunder. The Declarant's r ights  may, however, 
be hypothecated to  an inst i tut ional  lender as security for  the performance 
of any legal obligation and i f  such' lender thereafter succeeds t o  the 
Declarant's r ights  by foreclosure, or conveyance in 1 ieu thereof, or any 
other legal remedy, such lender shall be entit led to  a l l  of the r ights  of 
the Declarant hereunder', provided that  any such successor shall  be bound 
by a l l  of the terms of th i s  Declaration as i t  re lates  t o  the r ights  of a l l  
par t ies  now or hereafter affected hereby. 

. - 

Section 8. "DeclarationN shall mean and refer  t o  this  instrument by 
which the Property i s  subjected to  certain easements, covenants, 
conditions and res t r ic t ions ,  as such Declaration may from time to  time be 
amended. 
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Section 9. "Holder" shall  mean and refer to  any bank, savings and 
loan association, insurance company, mortgage company or other en t i ty  or 
person holding a recorded f i r s t  mortgage on any Lot. 

Section 10. "~nsurer'" or "Guarantor" shall mean and refer  t o  any 
person or entity which insures a recorded f i r s t  mortgage on any Lot or any 
governmental ent i ty  which guarantees a recorded f i r s t  mortgage on any Lot 
and provides the Association with i t s  name and address and the address of 
the Lot. 

Section 11. "Lot" shall  mean and refer to  any plot of land shown 
upon any recorded subdivision map of the Property with the exception of 
the Common Area; as used herein, f4Lot" may include the improvements on a 
Lot. 

Section 12. "Ma jori tyu or 1V4a jori  t y  of Owners" shall mean and refer  
t o  the Owners of more than 50% of the Lots. 

Section 13. "Mortgage" shall mean and refer t o  a real ty  mortgage and 
includes a deed of trust; "Mortgagee" includes a beneficiary under a deed 
of trust; "Mortgagor" includes a trustor under a deed of trust; and 
"foreclosure" includes a t rus tee ' s  sale  proceeding pursuant t o  a deed of 
t r u s t .  

. 

Section 14. "Occupant" shall mean and r i f e r  t o  a person or persons, 
including an Owner, legally i n  possession of a Lot. 

Section 15. "Owner" shal l  mean and refer to  the record owner, 
whether one or more pepsons or  en t i t i e s ,  o f  a fee simple t i t l e  t o  any Lot 
which i s  a part of the Property, and the person(s) or en t i ty( ies )  who are  
purchasers under a valid and outstanding recorded Agreement of Sale with 
respect t o  a Lot, b u t  excluding those having such interest  merely as 
security for  the performance of an obligation. 



Section 16. "Person" shall mean and refer to a natural entity 
capable of holding title to real property. 

Section 17. "Plat1' shall mean and refer to the plat of survey of 
the Property, as recorded in Book - of Maps, at page , Office of 
the County Recorder of Maricopa County, Arizona. 

Section 18. "Property or "Developmentn or "Premises" shall mean and 
refer to that certain real property hereinbefore described. 

Section 19. l'Record'' or "Recording" shall mean and refer to record 
or recording in the Office of the County Recorder of Maricopa County, 
Ar i zona. . - 

Section 20. "Unit" shall mean and refer to a residential liv 
unit constructed upon a separately designated Lot, without limiting 
restricting the definition of Lot referred to in Section 11 above, wh 
also may include any igprovernents on a Lot, 

i ng 
or 
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ARTICLE I1 

USE RESTRICTIONS 

Section 1. Residential Use. All of the Lots in the Development 
shall be known and described as, and limited in use to, residential 
purposes. No improvements or construction whatever, other than a private 
dwelling and appurtenant uses, may be erected or maintained on any of the 
Lots, unless specifically authorized, in writing, by the Board pursuant to 
Article IX below. 

Section 2. Construction. All Units and structures on the Lots 
shall be of new construction and no buildings or structures shall be moved 
from any other location onto any of the Lots. 

Section 3. Tem~orarv Structure& No structures of a temporary 
character shall be permitted on the Premises, and no trailers (except 
those permitted to be parked pursuant to Section 8 of this Article), 
tents, shacks or barns shall be permitted on the Premises, either 
temporarily or permanently. 

Section 4. Business or Offensive Activitis. No noxious or 
offensive activity may be carried on or permitted on any part o f  the 
Property, nor shall anything be done thereon which may be or become an 
annoyance or nuisance to the neighborhood; nor shall any part of the 
Premises be used for business, professional, commercial, rest home 
(including but not limited to care or treatment of the physically or 
mentally sick or disabled), re1 igious or institutional purposes. This 
Section does not app7y to the activities of the Association in furtherance 
of its powers and purposes as set forth in this Declaration. 

Section 5. Si~ns. No sign of any nature whatsoever shall be 
displayed or placed upon any Lot or on the outside of any Unit or on the 
Common Area, including without limitation "For Sale" or "For Rent" signs, 



without the prior written approval of the Board pursuant to Article IX 1 
below. 

Section 6. Outside Liahting. Except as may be initially installed 
by Declarant, all outside lighting, except porch lights and other 
customary, indirect, low intensity, noncolored lighting, shall be subject 
to the prior written approval of the Board pursuant to Article IX below. 

Section 7. Animals. Pets, Only a single dog, cat or other small 
household pet may be kept on a Lot without Board approval, provided that 
any such household pets are not kept, bred or maintained for any 
commercial purposes. All additional household pets are prohibited unless 
approved by the Board. Notwithstanding the foregoing, no pet may be kept 
which, in the determination of the Board, results in an unreasonable 
annoyance to other Owners, Except as stated above, no animals or birds of 
any kind shall be raised, bred or kept on the Premises or any part thereof 
without the prior written approval of the Board. Pets shall not be 

--&+awed loose-or unsupervised -on m y  part of the Property and walking of  ' -  
-' 

pets shall be allowed only on such portions of the Property as the Board 
may prescribe by its rules and regulations, Pets shall be prevented by 
their owners from soiling any and all portions of the Common Area. 

Section 8. Trucks, Boats. Cvcles. Cam~ers. Except for automobiles, 
trucks and similar vehicles belonging to persons doing work on the 
Premises during daylight hours (or at other times during emergencies), no 
automobiles, trucks, buses, vans, trailers, boats, campers, motorcycles 
and similar type vehicles or equipment shall be kept or parked in the 
streets or driveways and any such vehicles or equipment shall be kept or 
parked only inside garages or in such other areas as the Board may 
specifically prescribe in writing by its rules and regulations. No truck, 
bus, van, trailer, boat, antique car, camper, motorcycle, passenger car, 
station wagon or similar type vehicle or equipment shall be .stored either 
permanently or temporarily on the Development, whether on blocks or 
otherwise, which is inoperable and/or in a state of disrepair, or which is 
in various stages of construction, repair, reconstruction, modification, 
or rebuilding with respect to the vehicle or any part thereof, including 
without limitation, engines, frames, bodies, and other parts and 
accessories. If the Board determines that any vehicle (including but not 
limited to a motorbike or motorcycle) is creating loud or annoying noises 
by virtue of its operation within the Property, such determination shall 
be conclusive and final that the operation of such vehicle is a nuisance 
and said operation, upon notice by the Board to the owner or operator 
thereof, shall be prohibited within the Property. Subject to the above 
restrictions, a11 vehicles must be operated in the Development by licensed 
operators. 

Section 9. Garaw. Garage Doors shall- be kept closed at a17 
times, except when in actual, active use to permit ingress and egress of 
vehicles. Garages shall be used only for purposes of storage o f  
automobiles and similar vehicles and such related' purposes for which 
garages are customari 1y used, Garages shall specif ically not be converted 
for use as or otherwise used as additional residential living space. 



sm&ULLQe Mindows and Awnins. No reflective materi a1 s, 
including, but not limited to, aluminum foil, reflective screens or glass, 
mirrors or similar type items shall be permitted to be installed or placed 
on the outside or inside of any windows or any other part of a Lot which 
can be seen from the outside of the Development or from other portions of 
the Development. The exterior side of a11 drapes, curtains or other 
window coverings shall be white, off-white, beige or natural wood-toned in 
color. Further, no metal or rigid plastic awnings of any nature 
whatsoever shall be permitted to be placed or installed on or attached to 
the outside of any of the Units, or elsewhere on a Lot, except those (if 
any) initially installed by Declarant. 

Section 11. screen in^ Areas. Fences. A1 1 screening areas and 
fences, hedges or walls shall be maintained upon the Premises in 
accordance with their original construction or installation, except as 

i 
otherwise approved in accordance with Article IX. No additional walls or 
fences of any kind shall be erected, placed or permitted to remain on any 
Lot, except as otherbiise a.pproved -in writii~g by the Z ~ 3 i - d  pursuant to 

?' Article IX. 

Section 12. &xessories. Except as may be initially installed b 
Declarant, no clothes1 ines, service yards, wood piles, basketbal 
apparatus, free-standing mailboxes or newspaper receptacles, exterior 
storage areas, sheds or structures, heating or air conditioning equipment, 
evaporative coolers and pre-coolers, or other exterior fixtures, machinery 
or equipment shall be permitted except with the prior written approval of 
the Board pursuant to Article IX below. Any such use or equipment as is 
approved and authorized shall be attractively screened or concealed 
(subject to a1 1 required approval s as to architectural control) . 

Section 13. Haste Dis~osal. No incinerators shall be permitted on 
the Premises or any part thereof, nor shall trash be burned on any part of 
the Premises. No garbage, rubbish, trash or debris shall be placed or 
allowed to accumulate on the Property. Owners shall keep their Lots free 
of all weeds, garbage, rubbish, trash and other debris. 

Section 14. Underaround Uti 1 ities. All electric, gas, power, 
telephone, water and other service and utility lines, pipes and/or other 
structures and media for transmission thereof shall be placed and 
maintained underground, except above-ground service pedestals and switch 
cabinets, and except to the extent (if any) such underground placement may 
be prohibited by law, and except for such above-ground structures and/or 
media for transmission as may be originally constructed by Declarant or as 
may be otherwise approved in writing by the Board. 

Section 15. #oisv Eauiument. Except for emergencies, no equipment 
which emanates disturbing sounds or loud noises, including but not limited 
to, lawn mowers, power hedge clippers, power chain saws and other 
similarly noisy equipment, shall be operated in any part of the Property 
on Sundays or National Holidays. Al 1 speakers, amp1 if iers, radios and 
other means of emitting sound, whether located inside or outside o f  a 
Unit, shall be subject to regulation by the Association as to noise levels 
and time of use. 



Section 16. Antennas. No radio, television or other antennas or 
satellite dishes of any kind or nature shall be placed and maintained upon 
any Lot or the Premises or any part thereof (or the improvements located 
thereon) unless approved in writing by the Board pursuant to Article IX 
below. 

Section 17. Leasing. No Owner shall lease less than the entire Lot 
owned by such Owner. All leases must be in writing, must be for a period 
of not less than thirty (30) days, shall be and must specifically provide 
that they are subject to the provisions of the Constituent Documents and 
that failure to comply wjth such Documents constitutes a default under any 
such lease and a copy of any such lease must be delivered to the 
Association within ten (10) days following execution by all parties. If 
the Owner fails to enforce a default under such lease for violation of the 

I 
provisions of the Constituent Documents, including without limitation the 
provisions of this Section, the Board, as agent for such Owner, shall have 
the right to enforce such default and any defaulting lessee and the Owner 
5itd'PP be sub j e c Y  to a-1'7 rerne'ciies-"iy r'ven* to the Association under Art i cl ei; 

- 

111 and XI11 below. 

Section 18. Subdividing. None of the Lots shall be resubdivided 
into smaller Lo ts  or conveyed or encumbered in less than the full original 
dimensions as shown on the Plat of the Development. 

A- Section 19. Walls. The walls of any buildings or improvements and 
fences constructed on any Lot shall not exceed the height of the original 
construction unless approved in writing by the Board. Setback lines shall 
be maintained in accordance with the original construction on each Lot 
unless otherwise permitted by written apFeoval of the Board. 

Section 20. Com~liance. No Lot shall be used or maintained in 
viol ation of any applicable statute, ordinance, code or regulation of any 
governmental authority, the provisions of this Declaration or the rules 
and regulations of the Association. 

Section 21. Limitation of Restrictions on Declarant. Declarant is 
undertaking the work of construction of residential living Units and 
incidental improvements upon the Property. The completion of that work 
and the sale, rental and other disposal of said Units is essential to the 
establishment and welfare of the Property as a residential community. In 

- L.-. 
'1 . order that said work may be completed and the Property established as a 

fully occupied residential community as rapidly as possible, nothing in 
this Article or elsewhere in this Declaration shall be understood or 
construed to: 

(a) Prevent Declarant, its contractors o r 
subcontractors from doing on the Property whatever is 
necessary or advisable in connection with the completion of 
said work; or 

(b) Prevent Declarant or i t s  representatives from 
erecting , constructing and maintaining , on any part of the 
Property, such structures as may be reasonable or necessary 



for the conduct of its business of completing said work and 
establishing the Property as a residential community and , 

disposing of the same by sale, lease or otherwise; or 

(c) Prevent Declarant from maintaining such sign or 
signs on any of the Property as may be reasonable or necessary 
for the sale, lease or disposition thereof, including, but not 
limited to, such sign or signs as may be required or requested 
by the institution(s) providing the major financing for the 
Development. 

The firegoing limitations of the application of the restrictions to the 
Declarant shall terminate upon the happening of either of the following 
events, whichever occurs first: (a) the sale of the Declarantts entire 
interest in the Property, or (b )  seven (7) years following conveyance of 
the first Lot in the Development to an Owner by Declarant. So long as 
Declarant, its successors and assigns, owns one or more of the Lots, 
Declarant, its successers- and assigns shall, except as hereinabove 
specifically provided, be subject to the provisions of this Declaration. 
Declarant shall make every effort to avoid disturbing the Ownerst use and 
enjoyment of their Lots while Declarant is completing any work necessary 
on the Lots and Common Area. 

ARTICLE I11 

PROPERTY RIGHTS 

Section 1. Owners' Easements of Eniovment. Every Owner shall have 
a nonexclusive right and easement of enjoyment in and to the Common Area 
which shall be appurtenant to and shall pass with the title to every Lot. 
It is expressly acknowledged and agreed by all parties concerned that this 
Section is for the mutual benefit of all Owners of the Lots and is 
necessary for the protection of all Owners. Such easement of enjoyment 
is, however, subject to the fol lowing provisions: 

(a) the right of the Association to charge the Owners, 
the Owners' tenants and/or the Owners' licensees reasonable 
admission and other fees for the use of any recreational 
facility situated upon the Common Area; 

(b) the right of the Association to suspend the voting 
rights of an Owner and/or the right to the use of the 
recreational faci 1 i ties by an Owner, an Owner's tenants and/or 
an Owner's licensees for any 'period during which any 
assessment against such Owner's Lot remains unpaid, and for a 
period not to exceed sixty (60) days for any infraction of its 
pub1 ished rules and regulations; 

(c) the right of the Association to dedicate or 
transfer a11 or any part of the Common Area to any public 
agency, authority, or utility for such purposes and subject to 
such conditions as may be agreed to by the members; provided, 
however, that no -such dedication or transfer shall be 



effective unless an instrument agreeing to such dedication or 
transfer signed by two-thirds (2/3) of each class of members 
has been recorded; and 

(d) the right of the Association to establish uniform 
rules and regulations pertaining to the use of the Common 
Area. 

Section 2. Deleaation of Use. Any Owner may delegate, in 
accordance with this Declaration, the Articles of Incorporation, the 
Bylaws, and the rules and regulations of the Association, his right of 
enjoyment to the Common Area and recreational facilities to the members of 
his family or to his tenants who reside on the Property. 

ARTICLE IV 

- : . . - .  EASEMENTS 
' -. . i, : ?. - . . '  . ' ., 

Section 1. Blanket Easement for Utilities. There is hereby created 
a blanket easement upon, across, over and under the Common Area for 
ingress, egress, instal lation, replacing, repairing and maintaining a1 1 
uti 1 ities, including but not 1 imited to water, sewer, telephones, cable 
television, gas and electricity. By virtue of said easement, it shall be 
expressly permissible for the providing utility company to erect and 
maintain the necessary facilities and equipment on the Common Area. 
Notwithstanding anything to the contrary contained in this Section, no 
easements shall be created nor shall any sewers, electrical 1 ines, water " 
lines, or other facilities for utilities be installed or relocated on the 
Common Area except as initially created, programmed and approved by 
Declarant or thereafter created or approved by Declarant or the 
Association. This provision shall in no way affect any other recorded 
easements on the Property. 

Section 2. Common Area Easements. There is hereby created a 
blanket easement upon and across the Common Area in favor of (1) each Lot 
Owner and his tenants, guests and invitees for the purpose of providing 
ingress and egress to the Lot owned by said Owner, (2) the Association and 
its i nvi tees, employees or independent contractors for the purpose of 
providing landscaping or other maintenance to the Common Area, and (3) the 
Declarant and its invitees, employees or independent contractors for the 
purpose of providing landscaping or other maintenance to the  Common Area, 
and for any activities related to the promotion and sale of any of the 
Lots. 

'3 Section 3. Ad.iacent Lot Easements. There is hereby created an 
G : - easement upon, across and over the following portions of each applicable 

Lot: (a) ,that portion of a Lot lying between the side property line of 
such lot and a@f-l\ placed on the building setback line applicable 
thereto (as provided for and more particularly defined in the second 
sentence of Section 1 of Article VIII); and (b) that portion of a Lot 
lying between the side property line of such Lot and the Unit side wall 
contiguous to and on the same line with the  partg-wall described in (a)  
above but not including the portion thereof, if any, lying between the 

i 



front property line of such Lot and the wall built, as a part of the 
original construction of the Units, perpendicular or essentially 
perpendicular to the Unit side wall referenced above and extending from 
such Unit to the Unit located on the adjacent Lot (hereinafter sometimes 
referred to as the "Gate Wall"). The area defined in subsections (a) and 
(b) above and upon, across and over which there is created an easement by 
virtue of the foregoing sentence is hereinafter sometimes referred to as 
the "Easement Area." Such easement shall be in favor of the Owner of the 
adjacent Lot who makes use of the party wall described in (a) above. By 
virtue of such easement such Owner of the adjacent Lot shall have the 
right to the continued use and enjoyment of the Easement Area, provided 
that such Owner of the adjacent Lot shall not construct any permanent 
improvements on or otherwise affect the drainage xharacteri stics or grade 
of the Easement Area and shall not use the Easement Area in any manner 
which would cause damage to or endanger the Unit located on the Lot or 
which would render it difficult or impossible for the Owner of the Lot to 

i 
maintain and repair such Unit. The use of the Easement Area by the Owner 
OF -2.2 adjacent k t  shz?!, 'n ad.lt%jon, be subject to all of the 
provisions of this Declaration. The right of the Owner of the Easement 

' 

Area to have the use of and access to the Easement Area shall be limited 
to such use and access as is necessary for such Owner to maintain and 
repair his Unit; in connection with such maintenance and repair, such Unit 
Owner shall have an easement upon, across and over such portion of the 
adjacent Lot as is necessary to gain access to the Easement Area. 

Section 4. Ri~hts of Association and Declarant. There is hereby 
created a blanket easement upon, across, over and under the Lots in favor 
of the Declarant and the Association, their respective invitees, employees 
or independent contractors for the purpose of maintaining or replacing any 
improvements upon such Lots to the extent the Declarant and/or the 
Association have the authority under this instrument to undertake such 
maintenance or replacement, including, without limitation, maintenance of 
any master antenna system installed by Declarant or the Association on the 
Lots or the Units located thereon. 

Section 5. Encroachments. Each Lot, Unit and the Common Area shall 
be subject to an easement for encroachments, including but not limited to 
encroachments of patios, balconies, ledges, roofs, wall s, fences, 
driveways and sidewalks, created by construction, settl ing and overhangs, 
as designed or constructed by Declarant or its nominee. A valid easement 
for said encroachments and for the maintenance of same, so long as they 
stand, shall and does exist. In the event any Unit or any structure i s  
partially or totally destroyed and then rebuilt, the Owners of Units agree 
that similar encroachments of any such Unit or structure onto the adjacent 
Units or Common Area and/or of parts of the adjacent Units or Common Area 
onto any such Unit or structure, due to construction, settling and 
overhangs, shall be permitted and that a valid easement for said 
encroachments and the maintenance thereof shall exist. 

Section 6. Interference, W~t=its--may-b.e constructed by Decl arant '. 
or its nominee ,or as specifically allowed by this Declaration and the ' \  
Plat, no building or other structures shall be placed or erected on any 

, J' 



easements nor interference made with the free use thereof for the purposes 
1 

intended. 

ARTICLE V 

ASSOCIATION, MEMBERSHIP AND -VOTING RIGHTS 

Section 1. Puroose. The Association shall be a nonprofit 
corporation organized under and by virtue of the laws of the State of 
Arizona for the general welfare and benefit of the property Owners in the 
Development, The Association, through its Members and Board, shall take 
the appropriate action to manage and maintain, repair, replace and improve 
the Common Area together with improvements located thereon, to perform 
related activities, and to perform all other functions and duties assigned 
to the Association by this Declaration, all in accordance with this 
Declaration and with the Articles of Incorporation and Bylaws. 

,. c* :tioij T-? 
L .  Nembershi~. Membership in the Asixiation s h c t l i  be . . 

limited to the Owners of Lots as hereinabove defined, and such membership 
shall be subject to all the provisions of this Declaration and to the 
Association's Articles of Incorporation and Bylaws. An Owner of a Lot 
shall automatically, upon becoming the Owner of a Lot, be a Member of the 
Association. An Owner shall remain a Member of the Association unti 1 such 
time as his ownership for any reason ceases, at which time his membership 
in the Association automatically shall cease. Ownership of a Lot shall be 
the sole qualification and criterion for membership. The foregoing is not 
intended to include persons or entities who hold an interest merely as 
security for the performance of an obligation. Membership shall be 
appurtenant to and may not be separated from ownership of any Lot which is 
subject to assessment by the Association. A membership in the Association 
shall not be transferred, pledged or alienated in any way except by the 
sale of such Lot and then only to such purchaser who shall automatically 
become a member of the Association after such conveyance, or by intestate 
succession, testamentary disposition, foreclosure of a Mortgage of record, 
or other legal process. Any attempt to make a prohibited transfer is void 
and will not be reflected upon the books and records of the Association. 
At the discretion of the Board, no certificates of membership need be 
issued, and if certificates are not issued, membership shall be evidenced 
by an official list of Members kept by the Secretary of the Association. 

Section 3. Votinq Ri~hts. The Association shall have two (2) 
classes of voting memberships: 

Class A. Class A members shall be all Owners, with the 
exception of the Declarant, and shall be entitled to one vote 
for each Lot owned. In the event any such Lot is owned by two 
(2) or more persons, t he  membership as to such Lot shall be 
joint, and a single membership for such Lot shall belong to 
all Owners, and they shall designate to the Association in 
writing one of their number who shall have the power to vote 
such membership, and in the absence of such designation, and 
until such designation is made, the Board shall make such 



designation. In no event shall more than one vote be cast 1 
with respect to any Lot. 

Class B. The Class B member(s) shall be the Declarant 
and shall be entitled to three (3) votes for each Lot owned. 
The Class B membership shall cease and be converted to Class A 
membership on the happening of either of the following events, 
whichever occurs earlier: 

(a) when the total votes outstanding in 
the Class A ,membership equal the total votes 
outstanding in the Class B membership, or 

. . 
(b) three (3) years following conveyance 

of the first Lot to an Owner by Declarant. 

ARTICLE VI 
.,a . - -. * ,  

COVENANT FOR ASSESSMENTS 

Section 1. Creation of the Lien and Personal Obliuation for 
Assessments. The Declarant, for each Lot owned within the Property, 
hereby covenants, and each Owner of any Lot by acceptance of a deed 
therefor, whether or not it shall be so expressed in such deed, is deemed 
to covenant and agree to pay to the Association: (1) annual assessments 
or charges, and (2) special assessments for capital improvements, such 
assessments to be established and collected as hereinafter provided. The 
annual and special assessments, together with interest, costs, and 
reasonable attorneys' fees, shall be a charge on the land and shall be a 
continuing lien upon the property against which each such assessment is 
made. Each such assessment, together with interest, costs, and reasonable 
attorneys' fees, shall also be the personal obligation of the person who 
was the Owner of such property at the time when the assessment fell due. 
The personal obligation for delinquent assessments shall not pass to such 
Owner's successor in title unless expressly assumed by such successor. 

Section 2. Puruose of Assessment$. The assessments levied by the 
Association shall be used exclusively for the purposes of promoting the 
general benefit, recreation, health, safety and we1 f are of the Owners and 
Occupants of the Property. Such purposes shall include, but shall not be 
limited to, and the Association's rights and powers shall include (in 
addition to the rights and powers set forth in this Declaration and in the 
Association's Articles of Incorporation and Bylaws) provision for the 
improvement, construction, repair , mai ntenance, care, upkeep and 
management of the Common Area and the improvements and facilities thereon, 
the payment of taxes and assessments, if any, which may be assessed 
against and levied upon any property owned by the Association, and all 
premiums for hazard and pub1 ic liabi 1i ty insurance, together with a1 1 
other costs and expenses related to the management and maintenance of the 
Common Area. The assessments levied by the Association shall be in 
addition to and not inclusive of any assessments, charges or other fees 
payable to the Islands Community Association by virtue of the Islands 
Declaration and/or the Tract Declaration. 

i 



Section 3. Basis of Assessments. The Board, subject to the 
provisions of this Article, shall determine and establish a budget and 
make assessments upon the Owners of Lots on the basis of costs and 
expenses incurred or estimated to be incurred by the Association. The 
Owner of each Lot, for said Owner and for said Owner's heirs, executors, 
administrators, personal representatives, successors and assigns, 
covenants and agrees that each Lot shall be subject to an assessment in an 
amount to be determined, which amount shall be the said Lot's pro rata 
share of the following: 

,(a) The actual cost to the Association of all taxes 
and improvement assessments (if any), water, uti 1 it ies, 
insurance, management and administrative costs and repair, 

/ i  construction, rep1 acement and maintenance of the Common Area 
and the improvements and facilities located thereon, and shall 
include but not be 1 imited to charges in connection with the 
sprinkler systems (if any), security guard service (if any), 

'- - Qt5'i"ity expense -re1 ated to Lots served by joint- ineter s ( i f  
any), and other services benefiting the Owners, and a1 1 other 
charges necessary or appropriate to carry out the purposes of 
the Association as set forth in this Declaration, the Articles 
of Incorporation and Bylaws of the Association, and its rules 
and regulations; and 

(b) Such sums as the Board shall determine to be fair 
and prudent for the establishment and maintenance of an 
adequate reserve fund for maintenance, repair and repl acement 
of the Common Area and the improvements and facilities located 
thereon and for taxes, insurance, management and 
administrative costs and other charges as specified herein. 

Section 4. t. In 
addition to the annual assessments authorized above, the Association may 
levy, in any assessment year, a special assessment applicable to that year 
only for the purpose of defraying, in whole or in part, the cost of any 
construction, reconstruction, repair or replacement of a capital 
improvement upon the Common Area, including fixtures and personal property 
related thereto, provided that any such assessment shall have the assent 
of two-thirds ( 2 / 3 )  of the votes of each class of members who are voting 
in person or by proxy at a meeting duly called for such purpose. 

ction 5. Notice and Ouorum for Anv Action Authorized Under f SectioSne4. Written notice of any meeting called for the purpose o f  taking 
any action authorized under Section 4 shall be sent to all members not 

( less than thirty (30) days nor more than sixty (60) days in advance of the 
meeting and shall set forth the purpose of the meeting. At the first such 1 meeting called, the presence of members or of proxies entitled to cast 

7 I sixty percent (60%) of all the votes of each class of membership shall 
: constitute a quorum. If the required quorum is not present, another 
i meeting may be called subject to the same notice requirement, and the 
/ required quorum at the subsequent meeting shall be one-half ( 1 / 2 )  of the 
i required quorum at the preceding meeting. No such subsequent meeting 
'k shall be held more than sixty (60) days following the preceding meeting. 



Section 6. Uniform Rate of Assessment. Both annual and special t 
assessments must be fixed at a uniform rate for all Lots and must be 
collected on a monthly basis. 

Section 7. Date of Commencement of Annual Assessments. The annual 
assessments provided for herein shall commence as to all Lots on the first 
day of the month following the conveyance of the Common Area to the 
Association, provided, however, that for a period of sixty (60) days 
following conveyance of the Common Area, the share of annual assessments 
attributable to unsold and unoccupied Units may be reasonqbly reduced as 
determined by the Board,$ provided that such reduced assessment shall not 
be less than twenty-five percent (25%) of the amount of the assessment 
being paid by Owners of Lots on which Units have been constructed and are 
occupied. The first annual assessment shall be adjusted according to the 
number of months remaining in the calendar year. The Board of Directors 
shall fix the amount of the annual assessment against each Lot at least 
thirty (30) days in advance of each annual assessment period. Written 
notice' or the annual' 'assessment shall o e  sent to every Owner subject 
thereto. The due dates shall be established by the Board of Directors. 
The Association shall, within ten (10) days of any written request from 
any interested person or Mortgage Holder, and for a reasonable charge, 
furnish a certificate signed by an officer of the Association setting 
forth whether the assessments on a specified Lot have been paid. A 
properly executed certificate of the Association as to the status of 
assessments on a Lot is binding upon the Association as of the date of its 
issuance. 
- 

Section 8. Establishment of Workinu Ca~ital Fund. For a period of 
one (1) year from and after conveyance of the first Lot to an Owner by 
Declarant, the Board shall maintain a working capital fund equal to at 
least a two (2) month share of the first year's annual assessment. At the 
time of closing of a sale of a Lot, such Lot's share of such working 
capital fund shall be collected and transferred to the Association and 
maintained by the Association in a segregated account. Each unsold Lot's 
share shall be paid to the Association within sixty (60) days after 
conveyance of the first Lot, provided, however, that at such time as any 
such Lot is conveyed and its share of the working capital fund collected, 
Declarant shall be entitled to reimburse itself for any and all such 
advance payments made to the Association from the funds collected at such 

1 
closing. Such contributions to the working capital fund shall not be 
considered as advance payments of regular installments of annual 
assessments required to be paid hereunder. 

Section 9. Individual Assessment for Restoration of Owner's Lot. 

(a) In the event the Owner of a Lot fai 1s to maintain 
his Lot and the Easement Area appurtenant to such Lot in a 
first-class, neat and clean condition, and generally in a 
manner satisfactory to the Board, the Association or the 
Board, through its agents, employees and/or independent 
contractors, shall have the right, and each Owner expressly 
grants and assigns the Association the right (subject to prior 
notice as hereinbelow set forth) to enter upon such Owner's 



, - 

Lot and the Easement Area appurtenant to such Lot and repair, 
I 

maintain, rehabilitate and restore the Lot and Easement Area ' 

and the exterior of any and all buildings and/or other 
structures located thereon to the condition deemed 
satisfactory to the Board, or to remove structures therefrom 
which are, in the opinion of the Board or the Association, in 
such a state of disrepair or in such a condition as to be 
objectionable to surrounding Lot Owners. The cost thereof 
shall be charged against and collected from the Owner of the 
Lot, the amount thereof to be paid by the Owner within thirty 
(30) ,days from the date of the invoice sent to the Owner, and 
said amount further shall be secured by and subject to all 
provisions regarding the assessment 1 ien as provided in this - Article. 

(b) Prior to exercising the aforesaid right of 
'* . -' 

restoration, the Board shall give written notice to said Owner - --. 
specl'fyirGT the' necessary repairs, maintenance, refia6i'ii tation 
or restoration to be undertaken, and granting the Owner thirty 
(30) days to accomplish the same. If, at the end of said 
period, the work required to be performed has not been 
completed (or has been completed in a manner unsatisfactory to 
the Board), or if, in the opinion of the Board, sufficient 
action has not been taken to effect same, then the Association 
or the Board shall have the right, as above set forth, to make 
such repairs, maintenance, rehabilitation or restoration. 

(c) Nothing herein contained shall be construed as 
granting to the Association or the Board any right to enter 
into or inside of any building or buildings located on a Lot 
without the consent of the Owner thereof. 

S m .  Joint owners hi^ Payments. In cases where a Unit is 
owned by more than one person, such Owners shall arrange between 
themselves as to which one of them shall make payments of assessments so 
that only one payment is made to the Association. Under no circumstances 
shall the Association be required to accept multiple checks or partial 
payments of assessments from joint owners. 

Section 11. Effect of Non~avment of Assessments: Remedies of the 
Association. Any assessment not paid within thirty (30) days after the 
due date shall bear interest from the due date at the rate of twelve 
percent (12%) per annum. The Association may bring an action at law 
against the Owner personally obligated to pay the same, or foreclose the 
lien against the property. No owner may waive or otherwise escape 
liability for the assessments provided for herein by non-use of the Common 
Area or abandonment of his Lot. 

Section 12. *ofthe. The lien of 
the assessments provided for herein shall be subordinate to the lien of 
any first Mortgage. Sale or transfer of any Lot shall not affect the 
assessment lien. However, the sale or transfer of any Lot pursuant to 
foreclosure of a first Mortgage or any proceeding in lieu thereof shall 



extinguish the 1 ien of such assessments as to payments which became due 
prior to such sale or transfer. No sale or transfer shall relieve such 
Lot from liability for any assessments thereafter becoming due or from the 
lien thereof. Nothing contained herein shall prohibit such Lot's 
proportionate share of assessments which became due prior to the 
foreclosure of a first Mortgage and were extinguished as a result of such 
foreclosure from being reallocated among and assessed against a11 Owners 
as a part of the annual assessment. 

ARTICLE VII 

MAINTENANCE 

. .x 3ction 1. P- lohts  and Obliuations of Association, The Board, 
acting for and on behalf of the Association, shall have the obligation to 
maintain, repair and replace the Common Area (except any portion now or 
hereafter maintained by any governmental agency with jurisdiction over 

. - . said portisr, c r  m y  -portion now or hereafter maintained by .The Islands. . . 

Community Association in accordance with the provisions of the Islands 
Declaration), and a1 1 landscaping, a1 1 recreational f aci 1 ities and other 
improvements located thereon, including, without limitation, any master 
antenna system instal led by Decl want or the Association, in accordance 
with the terms and conditions hereof, Any cooperative action necessary or 
appropriate for the proper maintenance and upkeep of the tracts above 
described shall be taken by the Board, acting for and on behalf of the 
Association. Without limiting the generality of the foregoing, the 
Association shall have the right at any and a11 times to promulgate 
reasonable rules and regulations concerning the landscaping, color scheme 
and other related matters affecting the outside appearance of the 
Development as a whole, including without limitation the appearance of all 
patio and balcony areas, and the individual Unit Owners shall be bound 
thereby. The powers, rights and duties of the Association and Board shall 
be as contained in this Declaration, and as may be adopted in its Articles 
of Incorporation and Bylaws not inconsistent herewith. 

If, due to the act or neglect of an Owner or his invitee, guest or 
other authorized occupant or visitor of such Owner, damage shall be caused 
to the Common Area, or maintenance, repairs or replacements shall be 
required which would otherwise be at the common expense, then such Owner, 
if liable under state law, shall pay for such maintenance, repairs and 
replacements as may be determined by the Board, to the extent not covered 
by the Association's insurance. 

Section 2. Riahts and Obliaations of Owners. Except as hereinafter 
in this Section specifically set forth, the Unit and all other 
improvements, if any, constructed upon a Lot, all fixtures and equipment 
installed within a Unit or Lot and all landscaping on a Lot shall be 
maintained and kept in repair by the Owner thereof at his sole cost and 
expense. Notwithstanding the foregoing, the Lot Owner shall not be 
obligated to maintain or keep in repair the Easement Area or the Gate Wall 
located on his Lot (as such terms are defined in Section 3 of Article IV); 
such Easement Area, including a7 1 1 andscaping located thereon, and such 
Gate Wall shall be maintained and kept in repair by the adjacent Owner 

L 



having an easement upon the Easement Area (in accordance with the 
I 
- 

provisions of Section 3 of Article IV) at such adjacent Owner's sole cost 
and expense. The foregoing provisions shall not relieve the Lot Owner 
from his responsibility to maintain and repair the Unit wall adjacent to 
the Easement Area. All of the foregoing is subject to the right of the 
Association to promulgate reasonable rules and regulations as aforesaid. 
Termite control shall be the responsibility of the Owner. An Owner shall 
do no act nor any work that will impair the structural soundness or 
integrity of the Development or impair any easement, nor do any act nor 
allow any condition to exist which will adversely affect the other Units 
or their Owners. 

ARTICLE VIII . - 

PARTY WALLS 

- . . - - --...- Section 1. General Rules of Law to Apulv. Each fence or wall which 
is b u i l t -  as a part of the original ~~iihi,'ti.'il~'ti~n o f  t he  Unit., L;P;~ .- 
Property and placed on the dividing line between the Lots shall constitute 
a party wall. In addition, each fence or wall which is built as a part of 
the original construction of the Units upon the Property and placed on 
that portion of a building setback line extending from the rear property 
line of a Lot to, but not including, the portion of a Unit wall placed on 
a building setback line and located nearest to the rear property line of 
such Lot shall constitute a party wall. To the extent not inconsistent 
with the provisions of this Article, the general rules of law regarding 
party walls and liability for property damage due to negligence or willful 
acts or omissions shall apply thereto. 

Section 2. Sharinq of Re~air and Maintenance. The cost of 
reasonable repair and maintenance of a party wall shall be shared by the 
Owners who make use of the wall in proportion to such use. 

Section 3. Destruction b v  Fire or Other Casualty. Subject to the 
provisions of Articles X and XI, if a party wall is destroyed or damaged 
by fire or other casualty, any Owner who has used the wall may restore it, 
and if the other Owners thereafter make use of the wall, they shall 
contribute to the cost of restoration thereof in proportion to such use 
without prejudice, however, to the right of any such Owners to call for a 
larger contribution from the others under any rule of law regarding ' 

liability for negligent or willful acts or omissions. 

S-. Destruction bv Adjoinins Owner. Notwithstanding any 
other provision of this Article, in the .event a party wall is damaged or 
destroyed as a result of the negligent or willful act or omission of an 
Owner who makes use of the wall, his agents, tenants, licensees, guests or 
family, then, in such event, such Owner shall bear the whole cost of 
rebuilding and/or repairing such party wall. 

Section 5. Riuht to Contribution Runs With Land. The right of any 
Owner to contribution from any other Owner under this Article shall be 
appurtenant to the land and shall pass to such Owner's successors in 
title. 



Section 6. Fxtension or Alteration. In addition to meeting the 
other requirements of this Declaration and of any building code or similar 
regulations or ordinances, any Owner proposing to modify, make additions 
to or rebuild his Unit in any manner which requires the extension or other 
alteration of any party wall shall first obtain the written consent of the 
other Owner who makes use of such party wall. 

Section 7. Arbitration. In the event of any dispute arising 
concerning a party wall, or under the provisions of this Article, each 
Owner shall choose one arbitrator, and such arbitrators shall choose one 
additional arbitrator, or if the two arbitrators cannot agree as to the 
selection of the third arbitrator within fivk (5) days, then any Judge of 
the Superior Court of Maricopa County, Arizona shall choose the additional 
arbitrator. A determination o f  the matter signed by any two (2) of the 
three (3) arbitrators shall be binding upon the Owners, who shall share 
the cost of  arbitration equally. In the event one Owner fails to choose 

i 
an arbitrator within ten (10) days after receipt of a request in writing 

. . P  2 - . , c ,or arbit;-ct-fsn frix.the-other Owner, then said other Owner ~h.?l l .  have t5o, 
right and power to choose both arbitrators. 

Section 8. Covenants Binding. These covenants shall be binding 
upon the heirs and assigns of any Owners, but no person shall be liable 
for any act or omission respecting any party wall except as took place 
while an Owner. 

ARTICLE IX 

ARCHITECTURAL CONTROL 

Section 1. Review and A~~roval Riahts of the Association. No 
building, fence, wall or other structure, sign or outside lighting (except 
such outside lighting as specifically permitted by Section 6 of Article 
11) shall be commenced, erected or maintained upon any Lot, nor shall any 
exterior addition to or change or alteration therein be made until the 
plans and specifications showing the nature, kind, shape, height, colors, 
materials and location of the same shall have been submitted to and 
approved in writing as to harmony of external design and location in 
relation to surrounding structures and topography by the Board of 
Directors of the Association, or, at the sole discretion of the Board, by 
an architectural committee composed of three (3) or more representatives 
appointed by the Board. The initial landscaping as installed by 
Declarant, or any other landscaping that is provided or approved by the 
Board or its designated Committee in accordance with the provisions of 
this Article, shall not be altered or changed (except for similar 
rep1 acements and rehabi 1 i tat ion) without the prior written approval of the 
Board. No landscaping in addition to that installed by Declarant shall be 
permitted except in the rear yard portion of Lots. In the event said 
Board, or its designated committee, fails to approve or disapprove any 
such plans and specifications within thirty (30) days after said plans and 
specifications have been submitted to it, approval will not be required 
and this Article wi 11 be deemed to have been fully compl ied with, provided 
that the building, structure or other improvement to be built or placed on 
the Property shall be governed by all of the Restrictions in this 



Declaration. Notwithstanding the foregoing, the Restrictions and controls 
1 

set forth in this Section shall not be applicable to Declarant with 
respect to any original construction or landscaping undertaken by 
Declarant within the Property. In the event the Board of Directors 
designates an architectural control committee, as herein specifically 
provided for, the written approval of such committee shall be deemed for 
the purposes of this Declaration to be the written approval of the Board 
with respect to any matters specifically delegated to such committee by 
the Board. 

Section 2. Review and A~proval Rights Under the' Islands 
Declaration. In addition to the review and approval rights set forth in 
Section 1 above and elsewhere in this Declaration, the Development i s  also 
subject to the architectural control provisions, including the review and 
approval rights, set forth in the Islands Declaration. 

ARTICLE X 
. - - -  c.,- 

INSURANCE 

Section 1. Prooertv Insurance. The Board shall have the authority 
to and shall obtain a policy of insurance insuring the improvements and 
personal property located on the Common Area against loss or damage by 
fire, hazards covered by a standard extended coverage endorsement, and 
such other hazards as are customarily insured against in similar projects 
in the Maricopa County, Arizona area, including all perils normally 
covered by the standard "all risk" endorsement to the extent such coverage 
is available. Such insurance shall -be in an amount sufficient to provide 
full replacement of any damage in an amount not less than one hundred 
percent (100%) of the full replacement value of the improvements located 
on the Common Area and a1 1 Association-controlled personal property, as 
determined at least once each year by the Board and covered by an "Agreed 
Amount" or "Inflation Guard" endorsement, if available. All insurance 
coverage shall be written in the name of and the proceeds thereof shall be 
payable to the Association or to its authorized representative as Trustee 
for the use and benefit of the Association. Such policy of insurance 
shall contain a waiver of subrogation rights by the insurer against 
individual Owners, shall provide that the insurance is not prejudiced by 
any act or neglect of individual Owners which i s  not in the control of all 
of the Owners and shall provide that the policy is primary in the event an 
Owner has other insurance covering the same loss. 

Section 2. Liabilitv Insurance. The Board shall have the authority 
to and shall obtain public liability insurance covering the Common Area. 
Such insurance policies shall contain a !Iseverabi I i ty of interest" 
endorsement which shall preclude the insurer from denying the claim of an 
Owner because of negligent acts of the Association or of other Owners. 
The scope of coverage shall be in the kinds and amounts required by 
private institutional mortgage investors for simi 1ar projects in Maricopa 
County, Arizona, but must include coverage for property damage, bodi ly 
injury and death in connection with the operation, maintenance or use of 
the Common Area. Coverage shall be for not less than One Million Dollars 
($1,000,000.00) per occurrence, for personal in jury and/or property 



damage. In addition, the Board shall obtain liability insurance covering 
1 

any legal liability that results from lawsuits related to employment 
contracts in which the Association is a party. 

Section 2. Fidelitv Bonds. The Board shall have the authority to 
and shall obtain and carry fidelity bond or insurance coverage against 
dishonest acts of its directors, management agent, management agent's 
employees, trustees, employees or volunteers responsible for handling 
Association funds, regardless of whether such individuals serve with or 
without compensation. A management agent that handles funds for the 
Association shall also be covered by its owp fidelity bond. Except for 
fidelity bonds that a management agent obtains for its personnel, all 
other bonds shall name the Association as an obligee. The fidelity bond 
or insurance shall be written in an amount sufficient to provide 
protection as determined by the Board, but in no event less than one and 

i 
one-ha1 f (1-1/2) times the insured' s est irnated annual operating expenses 
and reserves. 

.L 1 4  -< - . ., -. - 

Section 4. Flood Insurance. If the Property is located within an 
area identified by any agency of the Federal Government as having special 
flood hazards, the Board shall maintain a blanket policy of flood 
insurance on the improvements and personal property located on the Common 
Area, in an amount aggregating the lesser of (i) the maximum limit of 
coverage available under the National Flood Insurance Program, or any 
successor thereto, or (ii) one hundred percent (100%) of the current 
replacement cost of all buildings and other property covered by such 
pol icy. 

Section 5. Additional Insurance. Premiums for all of the above- 
referenced insurance shall be common expenses included in the annual 
assessment. Each Owner shall be responsible for his own insurance on his 
Unit and the personal property contents of his Unit, and all furnishings 
and personal property therein or stored elsewhere on the Property. Each 
Owner shall further be responsible to provide his own personal liability 
insurance to the extent not covered by the liability insurance to be 
provided by the Board as set forth above. No Association-acquired 
insurance coverage, as required under this Article X ,  shall be brought 
into contribution with insurance purchased by individual Owners, or their 
mortgagees. 

Section 6. Mortgaaes Held by Governmental Entities. Notwith- 
standing any provision of this Article X ,  if at any time any of the Lots 
are covered by mortgages which are insured or guaranteed by the Federal 
National Mortgage Associ at ion ( "FNMA" ) or the Federal Home Loan Mortgage 
Corporation ("FHLMC") (or any successor to such entities which performs 
their present functions) the Board shall at all times carry all casualty, 
flood and liability insurance and a fidelity bond in such amounts and 
containing such provisions as are required from time to time by such 
entities or such successors, unless such coverage is unavailable or waived 
by them in writing. If such entities require less coverage or other 
protection than is specifically required by this Article X ,  the Board 
shall be free to provide such lesser coverage and such substitute 
protection. A1 1 insurance pol icies provided pursuant to this Article X 

i 



I 
must contain a provision requiring not less than ten (10) days prior - 
-written notice of cancel lation or material modification, such notice to .be 
sent to the Association and each Mortgage Holder. Further, all Insurers 
and Guarantors that have filed with the Association a written request for 
notice shall be entitled to receive written notification from the 
Association of any 1 apse, cancel 1 ation or materi a1 modification of any 
insurance policy or bond provided pursuant to this Article X. 

ARTICLE X I  

DAMAGE AND DESTRUCTION 

Section.1. Use of Insurance Proceeds. In the event the Property or - any portion thereof is damaged or destroyed by fire or other hazard 
covered by insurance pursuant to the provisions of Article X above, the 
Board shall contract with a l icensed contractor or contractors to rebuild 

-- ."  - or repair such damaged or destroyed portions of the Property in 
"-- ~~nfurrriance with the original plans atid.-ip?cificatioris ,- or, : tk -  3cai- d . 
determines that adherence to such original plans and specifications is not 
in conformance with applicable laws, ordinances, building codes, or other 
governmental rules or regulations then in effect, such repairs or 
rebuilding shall be of a kind and quality substantially equivalent to the 
original construction of such improvements. The contract with such 
licensed contractor or contractors shall provide for payment to the 
contractor or contractors of a specified sum for performance and execution 
of the work therein described, and shall have provisions for periodic 
disbursement of funds which shall be consistent with procedures then 
followed by prudent lending institutions doing business in Maricopa 
County, Arizona. Disbursements to the contractor shall be made subject to 
the prior presentation of an architect ' s certificate containing such 
provisions as may be appropriate in the circumstances and deemed suitable 
by the Board. The Board may employ a licensed architect to supervise the 
repair and rebuilding to insure that all work, services and supplies are 
in conformity with the requirements of the construction contract. The 
Board shall use insurance proceeds for the purpose set forth in this 
paragraph. 

Section 2. Insufficient and Excessive Insurance Proceeds. If the 
insurance proceeds are insufficient to pay all costs of repair and 
rebuilding, the Board shall levy a special assessment to make up any 
deficiency. If the insurance proceeds exceed the costs of repair and 
reconstruction, then following completion of such repair and rebui ldi ng , 
the excess shall be paid over to the Owners and the holders of first 
mortgages on their Lots as their respective interests may appear. Each 
payment to an Owner and his Mortgagee shall be by joint payee check or 
draft. The assessment shall be levied against and all payments made to 
t h e  Owners equally. The assessment provided for herein shall be secured 
by the lien provided for in Article VI of this Declaration. 

Section 3. Notice to Holders. In the event of damage to or 
destruction o f  any material portion of the Common Area, the Holders, 
Insurers or Guarantors of the first mortgages on all Units shall be 
entitled to timely written notice from the Association of such damage or 

& 



destruction, provided such Holder, Insurer or Guarantor has filed with the 
Association a written request for such notice. 

ARTICLE XI1 

CONDEMNATION 

Section 1. Pavment of Award. If a portion of the Common Area 
should be taken by exercise of the power of eminent domain, or should be 
transferred and conveyed to a condemning authority in anticipation of such 
exercise; the entire award made as compensation for such taking, 
including, but without limitation, any amount awarded as severance 
damages, or t.he entire amount received and paid .in anticipation of such 
taking, after deducting therefrom, in each case, reasonable and necessary 
costs and expenses, including, but without limitation, attorneys' fees, 
appraiser's fees and court costs (which net amount is hereinafter in this 
Article XI1 referred to as the "Award") shall be paid to the Association, 
ar: +-srst,e2 for all Owners and the Hold-,rs- sf first zcrtgqzs t k n  . 
encumbering the Units. The Association shall, as soon as practicable, 
cause the Award to be utilized for the purpose of repairing, replacing and 
restoring the affected area, including, if the Association deems it 
necessary or desirable, the replatement of any Common Area improvements so 
taken or conveyed. Any such repair, replacement and restoration shall be 
performed, to the extent reasonably possible following such condemnation, 
substantially in accordance with the original plans and specifications. 

Section 2. S~ecial Assessment for Deficiencv. If the cost of any 
repair and restoration shall exceed the amount of the Award, a special 
assessment shall be levied against the remaining Owners to the extent 
necessary to make up such deficiency. Such assessment shall be levied 
equally against the Owners. The special assessment provided for herein 
shall be secured by the lien provided for in Article VI of this 
Declaration. 

Section 3. Notice to Holders. If the Common Area or any material 
portion thereof is made the subject matter of any condemnation or eminent 
domain proceedings or is otherwise sought to be acquired by a condemning 
authority, the Holders, Insurers or Guarantors of the first mortgages on 
all Units will be entitled to timely written notice of such proceedings or 
proposed acquisition, provided such Holders, Insurers or Guarantors have 
filed with the Association a written request for such notice. No 
provision of any document establishing the project will entitle,the Owner 
of a Unit or other party to priority over such Holder, Insurer or 
Guarantor with respect to the distribution of the proceeds of any award or 
settlement. 

ARTICLE XI11 

REMEDIES 

In the event of any default by any Owner under the provisions of 
this Declaration, the Articles of Incorporation, the Bylaws, or the rules 
and regulations of the Association, the Association, or its successors or 



assigns, or the Board, or its agents shall have each and all of the rights 
I 

and remedies which may be provided for in the Articles of Incorporatian, 
the Bylaws or said rules and regulations, or which may be available by 
law, and may prosecute any action or other proceedings against such 
defaulting Owner and others for enforcement or foreclosure of the 
Association's lien and the appointment of a receiver for the defaulting 
Lot without notice, wi'thout regard to the value of such Lot or the 
solvency of such Owner, or for damages or injunction, or specific 
performance, or for a judgment for payment of money and collection 

, thereof, or the right to sell the Lot as hereinafter in this paragraph 
provided, or for any combination of remedies or for any other relief. The 
proceeds of  any such judicial sale shall first be'paid to discharge court 
costs, other litigation costs, including but without limitation reasonable 
attorneys' fees, and all other expenses of the proceeding and sale, and 
all such items shall be taxed against the defaulting Owner in a final 
judgment. Any balance of proceeds after satisfaction of such charges and 
any unpaid assessments hereunder or any liens shall be paid to the Owner. 
Upon the confirmation' uf?'th'ee sale, t h e  pilr~iidskr a - . t h z , ' . : ~ , ~ ~ .  shall be 
entitled to a deed to the Lot and to immediate possession of the Lot and 
may apply to the court for a writ of restitution for the purpose of 
acquiring such possession, and it shall be a condition o f  any such sale, 
and the judgment shall so provide, that the purchaser shall  take the 
interest in the property sold subject to this Declaration. All expenses 
of the Association in connection with any such action or proceeding, 
including court costs and reasonable attorneys' fees and other fees and 
expenses, and a1 1 damages, l iquidated or otherwise, together with interest 
thereon at the rate of twelve percent (12%) per annum until paid, shall be 
charged to and assessed against such defaulting Owner and shall be added 
to and deemed part of his respective share of the assessments payable to 
the Association, and the Association shall have a lien for all of the 
same, as well as for nonpayment of his respective share of the 
assessments, upon the Lot of such defaulting Owner and upon all of his 
additions and improvements thereto. In the event of any such default by 
any Owner, the Association and the Board, and the manager or managing 
agent, if so authorized by the Board, shall have the authority to correct 
such default and to do whatever may be necessary for such purpose, and all 
expenses in connection therewith shall be charged to and assessed against 
such defaulting Owner, and such assessment shall constitute a lien against 
the defaulting Owner's Lot. Any and all such rights and remedies may be 
exercised at any time and from time to time, cumulatively or otherwise, by 
the Association or the Board. The liens provided for in this Article XI11 
shall be junior to prior first mortgages to the same extent as provided in 
Article VI of this Declaration, and shall be foreclosed in the same manner 
as the lien provided for in Article VI. 

' 

Without in any way limiting the rights of the Association as set 
forth in Section 1 of Article III above, if any Owner (either by his 
conduct or by the conduct of any other Occupant of his Lot or Unit) shall 
violate any of the provisions of this Declaration, the Articles\ of 
Incorporation, the Bylaws or the rules and regulations, as then in effect, 
and such violation shall continue for ten (10) days after notice in 
writing from the Board or shall occur repeatedly during any ten-day period 
after written notice or request to cure such violation, the Association, 



, . 

Board or any aggrieved Owner 
against the defaulting Owner or 
comply with the provisions 

shall have the power to file an action I 
Occupant requiring the defaulting Owner to 
of this Declaration, the Articles of 

Incorporation, the 9ylaws or the rules and regulations, and granting other 
appropriate relief, including money damages. If the Association, its 
successors or assigns or the Board or its agents shall violate or fail to 
comply with any of the provisions of this Declaration, the Articles of 
Incorporation, the Bylaws or the rules and regulations, as then in effect, 
then any aggrieved Owner shall have the power to file an action against 
the Association or Board to comply with the Declaration, the Articles of 
Incorporation, the Bylaws or the rules and regulations, and grqnting other 
appropriate relief, including money damages. Anything to the contrary 
herein notwithstanding, any breach of any of the covenants, restrictions, 
reservations, conditions and servitudes provided for in this Declaration, 
or any right of re-entry by reason thereof, shall not defeat or adversely 
affect the lien of any mortgage or deed o f  trust made in good faith and 
for value upon any Lot but, except as herein specifically provided, each 
and 1 3f  said covenants, restrictions,. ;-c;~rvations, ccnditft;; zzd. 
servitudes shall be binding upon and effective against any Owner whose 
title thereto is acquired by foreclosure, Trustee's Sale, deed in lieu of 
foreclosure or otherwise. 

The rights reserved in this Article in favor of Declarant, or its 
assignee, to enforce the provisions of this Declaration shall be limited 
to the period of time during which Declarant owns one or more Lots in the 
Development. 

ARTICLE XIV 

DURATION AND AMENDMENT 

The covenants and restrictions of this Declaration shall run with 
and bind the land and shall be binding upon each Owner and his heirs, 
executors, administrators, successors and assigns and all other persons 
claiming an interest in and to the Property, for a term of twenty (20) 
years from the date this Declaration is recorded, after which time they 
shall be automatically extended for successive periods of ten (10) years. 
This Declaration may be changed, modified or rescinded by an instrument in 
writing setting forth such change, modification or rescission, executed as 
follows: 

(a) If the Class B membership then exists, such 
instrument shall bear the signatures of Declarant and not less 
than seventy-f ive percent (75%) of 'the Owners of a1 1 Lots not 
owned by Declarant; 

(b) If the Class B membership does not then exist, 
such instrument shall bear the signature of not less than 
seventy-five percent (75%) of the Owners of a11 of the Lots. 

Any amendment must be recorded in the office of the County Recorder of 
Maricopa County, Arizona. ' 



. V 3 L . V u + . v r 7 . r \  

n , ;  

Notwithstanding the provisions of the foregoing paragraph, if this 
1 

Declaration, the Articles of Incorporation, or the Bylaws require the 
consent or agreement of a greater percentage of Owners or require the 
consent or agreement of a specified percentage of Mortgage Holders, for 
any action specified in this Declaration, then any instrument changing, 
modifying or rescinding any provision of this Declaration with respect to 
such action shall be signed by such percentage of Owners and/or Mortgage 
Holders, as required by this Declaration. 

ARTICLE XV 

RIGHTS OF MORTGAGE HOLDERS 

No breach of any of the covenants, conditions and restrictions 
herein contained, nor the enforcement of any lien provisions herein, shall 
render invalid the lien of any first mortgage (meaning a mortgage with 
first priority over any other mortgage) on any Lot made in good faith and 
for value, but a1 1 of sard--xwenants, ;e~-rditirs;-~s -d i-zsti-f zt-ior,; sha1 l be 
binding upon and effective against any Owner whose title is derived 
through foreclosure, trustee's sale, or otherwise. Notwithstanding any 
provision in the Constituent Documents to the contrary, Mortgage Holders 
shall have the following rights: 

(a) A 1 1  Holders of first mortgages that have filed 
with the Association a written request for notice of default 
shall be entitled to receive written notice from the 
Association of any default by the Mortgagor of any Mortgage on 
a Unit (the beneficial interest in which is held by said 
Holder) in the performance of such Mortgagor's obligations 
under the Constituent Documents, which is not cured within 
sixty (60) days. All Holders of first mortgages that have 
filed with the Association a written request therefor shall be 
entitled to receive written notice of any proposed action that 
would require the prior approval of a specified percentage of 
Mortgage Holders as set forth in subparagraph (c) of this 
Article XV. Insurers and Guarantors shall also, upon written 
request therefor to the Association, be entitled to recei we 
such written notices as provided for in this subparagraph (a).  

(b) The Association shall discharge its obligation to 
notify Mortgage Holders, Insurers and Guarantors by sending 
written notices required herein to such parties requesting 
notice, at the address given on the current request for 
notice, in the manner prescribed by' Article XVII. 

(c) Unless at least sixty-seven percent (67%) of the 
Owners of all Lots (other than Declarant), at least sixty- 
seven percent (67%) of 
vote for each first 
Declarant then owns any 
prior written approval, 
shall be entitled to: 

the Mortgage Holders (based upon one 
mortgage owned) and Declarant (if 
Lots in the Property) have given their 
neither the Association nor the Owners 



(1) By act or omission change, waive or 
abandon any scheme of regulations, or enforcement 
thereof, pertaining to the architectural design or 
the exterior appearance of Units, the maintenance 
of the Common Area and the upkeep of the Lots, 
including without limitation landscaping; 

(2) By amendment to the Declaration, to 
the Articles of Incorporation, to the Bylaws or 
otherwise, change the method of determining the 
obligations of Owners, levying assessments or 
charges or allocating distributions of hazard 
insurance proceeds or condemnation awards; 

(3) Make any material amendment to the 
Declaration, to the Articles, to the Bylaws or to 
any of the other Constituent Documents* co~cerning 
any of the following: voting rights; assessments, 
assessment liens or subordination of such liens; 
reserves for maintenance, repair and replacement 
of the Common Area; insurance or fidelity bond 
requirements; use of hazard insurance proceeds; 
boundaries of any Lot or of the Common Area; 
rights to use the Common Area; responsibility for 
maintenance and repair of the Units, the Lots or 
the Common Area; leasing of Lots; or any provision 
which is for the express benefit of Mortgage 
Holders, Insurers or Guarantors; 

(4) By act or omission, seek to abandon, 
partition, subdivide, encumber, sell or transfer 
the Common Area; provided, however, that the 
granting of easements for public utility or other 
public purposes in accordance with the provisions 
of this Declaration shall not be considered a 
transfer for purposes of this subparagraph; 

(5) Impose any right of first refusal or 
similar restriction on the right of an Owner to 
self, transfer or otherwise convey its Lot; 

. - 
(6) Expand or contract the Project or 

annex to or withdraw property from the Project; or 

(7) Effectuate any decision by the 
Association to terminate professional management' 
and assume self -management, if such professional 
management was previously required by a Mortgage 
Holder, Insurer or Guarantor. 

(d) Any Mortgage Holder, Insurer or Guarantor and any 
Owner will, upon request, be entitled to (a) inspect the 
Declaration, the Articles, the Bylaws, rules and regulations, 



books and records of the Association during normal business 
hours, and (b )  receive an annual audited financial statement 
of the Association within ninety (90) days following the end 
of the fiscal year of the Association. 

(e) Any provision of the Constituent Documents which 
gives an Owner, or any other party, priority over any rights 
of first mortgagees of Lots pursuant to their mortgages in the 
case of a distribution to Owners of insurance proceeds or 
condemnation awards for losses to or taking of Units and/or 
Common Area shall not be enforceable against suth mortgagees* 

( f )  Any Mortgage Holder who obtains title to a Lot 
pursuant to a foreclosure o f  the mortgage on the Lot will not 
be liable for such unpaid dues and assessments against the Lot 
which accrued prior to acquisition of the Lot by the Mortgage 

. . _  Ho 'l der . -_ .< _.. . .. . a -, - --- , .A 

(g) Partition or subdivision of the Common Area is 
prohibited. 

(h) Mortgage Holders may, but shall not be required 
to, jointly or singly, pay taxes or other charges which are in 
default and which may or have become a charge against the 
Common Area and may pay overdue premiums on hazard insurance 
policies, or secure new hazard insurance coverage on the lapse 
of a policy and Mortgage Holders making such payments shall be 
entitled to immediate reimbursement therefor from the 
Association. 

ARTICLE XVI 

COMPLIANCE WITH FNMA AND FHLMC REGULATIONS 

Section I. Comnliance with FNMA And FHLMC Reoulations. It is the 
intent of the Declarant that the Project shall comply with all 
requirements of the Federal National Mortgage Association ("FNMA") and of 
the Federal Home Loan Mortgage Corporation (I'FHLMC") pertai ni ng to the 
purchase by FNMA and FHLMC of mortgages on individual Lots. In 
furtherance of that intent and notwithstanding any other provisions of 
this Declaration or any provision o f  the other Constituent Documents, 
Declarant expressly reserves the right and shall be entitled by unilateral 
amendment as long as Declarant owns more than twenty-five percent (25%) of 
the Lots in the Development to incorporate any provisions that are, in the 
opinion of FNMA or FHLMC, required to conform this Declaration, the 
Articles, the Bylaws or the Project to the requirements of FNMA or FHLMC. 
Each Owner and each mortgagee by acceptance of a deed or encumbrance 
consents to the incorporation in the Constituent Documents of any such 
provisions and agrees to be bound by any suck provisions as if they were 
original ly contained in the Constituent Documents. The Board, each Owner 
and each Mortgagee shall take any action or shall adopt or consent to any 
resolutions required by FNMA or FHLMC to conform this Declaration, the 



other Constituent Documents or the Project to the requirements of FNMA or 
FHLMC. 

ARTICLE XVII 

GENERAL 

Section 1. Severability. Invalidation of any one of these 
covenants or restrictions by judgment or court order shall in no wise 
affect any other provisions which shall remain in full force and effect. 

Section 2. Construction and Inter~retation of Declaration. Except 
for judicial construction, the Association shall have the exclusive right 
to construe and interpret the provisions of this Declaration. In the 
absence o f  any adjudication to the contrary by a court of competent 
jurisdiction, the Association's construction or interpretation of the 

. a ." ~rgvisions hereof shall be final , $n,n.r,J.usive and bindinq gs _tAo a1 1 ~ersons 
and property benefited or bound by these Restrictions. 

Section 3. Gender. Whenever the context of this Declaration so 
requires, words used in the masculine gender shall include the feminine 
and neuter genders; words used in the neuter gender shall include the 
masculine and feminine genders, words in the singular shall include the 
plural, and words in the plural shall include the singular. 

Section 4. Ca~tions. Titles and Headinas. A11 captions, titles and 
headings of the Articles and Sections of this Declaration are for the 
purpose of reference and convenience only and are not to be deemed to 
limit, modify or otherwise affect any of the provisions hereof, or to be 
used in determining the intent or contents hereof. 

Section 5. Jurisdiction. All Owners agree that any matter arising 
under this Declaration may be finally adjudged or determined in any court 
or courts of the State of Arizona or of the United States of America 
having jurisdiction in the State of Arizona, and such Owners hereby submit 
generally and unconditionally to the jurisdiction of such courts and of 
any of them in respect to any such matter; provided, however, as to those 
matters, if any, to be submitted to arbitration pursuant to any provision 
hereof, such arbitration provisions shall be control 1 ing and prevai 1. 

Section 6. Notices. Notices provided for in this Declaration or 
the other Constituent Oocuments and addressed to the Association or the 
Board shall be in writing and shall be addressed to the Association or the 
Board at any address to be established by the Board from time to time by 
giving written notice thereof to all Owners. All notices to Owners shall 
be to their respective Lots. Any Owner may also designate a different 
address for notices to him by giving written notice of his change of 
address to the Board. Notices addressed as above shall be deemed 
delivered 72 hours after they have been mailed by United States mail, 
postage prepaid, or when delivered in person. 

, 
Upon written request to the Board, the Holder of any recorded 

mortgage encumbering any Lot shall be given a copy of all notices 



permitted or required by this Declaration 
Owners of the Lot subject to such mortgage. 

1 
to be given to the Owner or 

Section 7. Per~etuities and R~straints on Alienation. If any of 
the options, privi leges, covenants or rights created by this Declaration 
shall be unlawful, void or voidable for violation of the rule against 
perpetuities, then such provision shall continue unti 1 twenty-one (21) 
years after the death of the survivor of the now living descendants of the 
President of the United States on the date hereof. 

IN WITNESS WHEREOF, the unde&igned, being the Declarant herein, has . 
hereunto set its hand and seal this ds" day o f  ,,I'/,+.LCH a 

1986. 

DESERT SHORES I II/CAREW PROPERTIES 
PARTNERSHIP, an Arizona general 

. -. _ - p;l,r-tnecshi p 

BY: 

BY: 

DESERT SHORES 111, an Arizona 
corporati on, General Partner 

BY 
Mark A. Ladeda, President 

CAREW PROPERTIES INCORPORATED, 
an Ari tona corporation, 
General Partner 

Donald E. Anderson 
'President 

DECLARANT 



STATE OF ARIZONA ) 
) ss* 

County of Maricopa ) 

The foregoing instrument was acknowledged before me thi s d ay 
of 1986, by MARK A. LADEDA, the President of 
DESERT SHORES 111, an Arizona corporation, a General Partner of DESERT 
SHORES I I I/CAREW PROPERTIES PARTNERSHIP, an Arizona general partnership, 
on behalf of said partnership. 

Notary Public 1 
My conmission expires: 

STATE OF ARIZONA 
) ss. 

County of Maricopa 
kc! 

7.: - The foregoing instrument was acknowledged before me this x \  ) day 
of I/; +.1~- ,4  , 1986, by DONALD E. ANDERSON, the President of 
CAREW PROPERTIES INCORPORATED, an Arizona corporation, a General Partner 
of DESERT SHORES I II/CAREW PROPERTIES PARTNERSHIP, an Arizona general 
partnership, on behalf of said partnership. 

My commission expires: 
h;y Corrcmissisn Expires Jan. 27, 1908 


